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. INTRODUCTION. 


In the years 1870-1871 I drew what afterwards became 
the Indian Evidence Act (Act i of 1872). This Act 
began by repealing (with a few exceptions) the whole of the 
Law of Evidence; then in force in India, and proceeded to 
re-enact it in the form of a code of 167 sections, which has 
been in operation in India since Sept. 1872. lam informed 
that it is generaliy understood, and has required little ju Jicial 
commentary or exposition. ^ 

In the autumn of 1872 Lord Coleridge (then Attorney- 
General) employed me to draw a similar code fjr England. 
I did so in the course of the winter, and we settled 
it in frequent consultations. It was ready to be intro- 
^ed early in the Session of 1873. •Lord Coleridge made 
various attempts to bring it forward, but he could not 
succeed till the very last day of the Session. He said a few 
words on the subject on the 5th August, 1873, just before 
Parliament was prorogued. The Bill was thus never made 
public, though I believe it was ordered to be* printed. 

It was drawn on the model of the Indian Evidence Act, 
and contained a complete system of law upon the subject 
of Evidence. 

In the latter part 1873 Lord Coleridge was raised to 
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his present position, and the Bill has not proceeded 
with by his successors.# 

The present work is founded upon this Bill, though it differs 
from it in various respects. Lord Coleridge’s Bill proposed 
a variety of amendments of the existing law. These are 
omitted in the present work, which is intended to represent 
the existing law exactly as it stands. The Bill, of course, 
was in the ordinal^ form of an Act of Parliament. In th^ 
l)Ook 1 have allowed myself more freedom of expression, 
though I have spared no pains to make my statements as 
precise and com{)lete in substance as if they were intended 
to l>c submitted to the Legislature. • 

'Fhe Bill contained a certain number of illustrations, 
and 1 /)rd Coleridge’s personal opinion was in their favour, 
though he had doubts as to the possibility 0f making them 
acreplabl|f to I'arliament. In the book I have much in- 
creased the number of the illustrations, and I have, in 
nearly cver^' instance, taken cases actually decided by^the 
Courts for the puq)Ose. In a few instances I have in- 
vented illustrations to suit my own purposes, buV I have 
done so only in cases ?n which the i>ractice of the Courtrt^ 
t<io well asccruiined to be questioned. I ^ink that illus- 
trations might be used with advantage in Acts of Parlia- 
ment, though I am aware that others take a different view ; 
but, l>c this as it may, their use in a treatise cannot be 
disputed, as they not only bring into clear light the 
meaning of abstract generalities, but are, in many cases, 
themselves the authorities from which rules and principles 
must be deduced. 

These explanations show, amongp other things, that 1 
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cannot honfttly claim Lord Coleridge’s authority for more 
than a general approval of this work. An Act of Parliament 
which makes the law, and a treatise which states it, differ 
widely, and my work may of course be open to numerous 
objections, which would have been easily answered if they 
had been urged against Lord Coleridge’s Bill. 

^ The novelty of the form and object^ of the work may 
justify some explanjrtions respecting it. In December last, at 
the request of the Council of Legal Education, I undertook 
the duties of Professor of Common Law, at the Inns of 
Court, and I chose the Law of ICvidence for the subject of 
Biy first course of lectures. It appeared to me that the 
draft Bill which I had prepared for Lord Coleridge supjdied 
the materials for such a statement of the law as \if>uld 
enable students to obtain a precise and systematic acquaint 
ance with it in a moderate space of time, and without a 
degree of labour disproportionate to its importance in rela- 
tion to other branches of the law. No such wtrk, so far 
as I know, exists \ for all the existing books on the Law of 
EvidencS are written on the usual taaodel of English law- 
books, which, as a general rule, aim at being collections 
more or less complete of all the authorities upon a given 
subject, to which a Judge w’ould listen in an argument in 
court. Such works often become, sometimes under the 
hands of successive editors, the repositories of an extra- 
ordinary amount of research, but they seem to me to have 
the effect of making the attainment by direct study of a real 
knowledge of the law, or of any branch of it as a whole, 
almost impossible. The enormous mass of detail and illus- 
tration which they contain, and the habit into which their 
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writers naturally fall, of introducing into theifr everything 
which has any sort of connection, however remote, with the 
main subject, make these boo^s useless for purposes of 
study, though they may increase their utility as works of 
reference. I'he last edition of Mr. Taylor's work on Evi- 
dence contains 1797 royal 8vo pages. To judge from the 
table of cases, it m^st refer to about 9000 judicial decisions, 
and it cites nearly 750 Acts of Parliament. The last edition 
of * Roscoe’s Digest of the Law of Evidence on the trial of 
Actions at Nisi Prius,’ contains 1556 closely-printed pages. 
The table of cases cited consists of 77 pages, one of which 
contiins the names of 152 cases, which would give a total 
of 11,704 cases referred to. There is, besides, a list of 
rcfcftnccs to statutes which fills 21 pages more. ‘Best's 
Principles of the Law of P^vidence,’ whicfi disclaims the 
intention adding to the number of practical works on the 
subject, and is said to be intended to examine the principles 
on which flic rules of evidence are founded, contains 908 
pages, and refers to al>out 1400 cases. When we remember 
that the Law* of Kvideyce forms only one branch of\he Law 
of Procedure, and that the Substantive I.aw which regulat^ 
rights and duties ought to be treated independently of it, it 
becomes obvious that if a lawyer is to have anything better 
than a familiarity with indexes, he must gain his knowledge 
in some other igay than from existing books on the subject. 
No doubt such knowledge is to be gained. Experience gives 
by degrees, in fa\ ourable cases, a comprehensive acquaint- 
ance with the principles of the law with which a practitioner 
is conversant He gets to see that it is shorter and simpler 
than it looks, and to understand that^he innumerable cases 
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which at firit sight appear to constitute the law, are really 
no more than illustrations of a compSratively small number 
of principles ; but those whS have gained knowledge of this 
kind have usually no opportunity to impart it to others. 
Moreover, they acquire it very slowly, and with needless 
labour themselves, and though knowledge so acquired is 
^ften specially vivid and well remembered, it is often frag- 
mentary, and the possession of it not unfrequently renders 
those who have it sceptical as to the possibility, and even as 
to the expediency, of producing anything more systematic 
and complete. 

Circumstances ^already mentioned have led me to put 
into a systematic form such knowledge of the subject as 
I had acquired, and my connection with the schem# of 
education, estal)lished by the Inns of Court, seems to 
impose upon me the duty of doing what I can t<t assist in 
their studies those who attend my lectures. This work is 
the result The labour bestowed upon it has, € may say, 
been in an inverse ratio to its size. 

My object in it has been to separate the subject of 
evidence from other branches of the law with which it has 
commonly been mixed up ; to reduce it into a compact 
systematic form, distributed according to the natural divi- 
sion of the subject-matter ; and to compress into precise 
definite rules, illustrated, when necessary, by^ examples, such 
cases and statutes as properly relate to the subject-matter 
so limited and arranged. 1 have attempted, in short, to 
make a digest of the law, which, if it were thought desir- 
able, might be used in the preparation of a code, and 
which, at all events, Vill, 1 hope, be useful, not only to 
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professional students, but to every one who t^es an inteb 
ligent interest in a pJrt of the law of his country, bearing 
directly on every kind of investif ation into questions of fact, 

as well as on every branch of litigation. 

The Law of Evidence is composed of two elements, 
namely, first, an enormous number of cases, almost all of 
which have been decided in the course of the last loo 
or 150 years, and^which have already J)een collected ana 
classified in various ways by a succession of text writers, the 
most recent of whom I have already named ; secondly, a 
comparatively small number of Acts of Parliament which 
have been j)assed in the course of the Ihst thirty or forty 
years, and have effected a highly beneficial revolution in the 
law ^ it was when it attracted the denunciations of Bentham. 
Writers on the Law of Evidence usually refer to statutes by 
the hund^d, but the Acts of Parliament which really relate 
to the subject are but few. A detailed account of this matter 
will be found at the end of the volume, in Note XLIX. 

The arrangement of the book is the same as that of the 
Indian Evidence Act^ and is based upon the distinction 
l>ctwcen relevancy and proof, that is, between the question 
H^at facts may be proved ? and the question How must 
a fact be proved assuming that proof- of it may be given ? 
The neglect of this distinction, which is concealed by 
the ambiguity of the word evidence (a word which some- 
times means testimony and at other times relevancy) has 
throam the whole subject into confusion, and has made 
what was really plain enough appear almost incompre- 
hensible. 

In my * Introduction to the Indian Efidence Act,’ published 
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in 1872, and in speeches made in the Indian Legislative 
Council, I entered fully upon this nAtter, and I need not 
return to it here. I may, ffowever, give a short outline of 
the contents of this work, in order to show the nature of the 
solution of the problem stated above at which I have 
arrived. 

All law may be divided into Substantive Law, by which 
rights, duties, and liabilities are definecf, and the Law of 
Procedure, by which the Substantive Law is applied to 
particular cases. 

The Law of Evidence is that j^^of the Law of Proce- 
dure which, with ^ view to ascertain individual rights and 
liabilities in particular cases, decides : 

I 

1 . What facts may, and what may not be proved in^uch 


cases ; 

II. What sort of evidence must be given of a ftict which 
may be proved ; 

III. Bv whom and in what manner the evicience must 
be produced by which any fact is to be proved. 

I. Thte facts which may be proved are facts in issue, or 
facts r ^evan t to the issue. ^ 

Facts in issue are those facts upon the existence of 
which the right or liability to be ascertained in the proceed- 
ing depends. 

Facts relevant to the issue are facts from the existence of 
which inferences as to the existence of the fapts ip 


may be draim _ 

A fact is relevant to another fact when the existence of 
the one can be shown to be the cause or one of the causes, 
or the effect or one of the effects, of the existence of the 
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other, or when the existence of the one, either alone or 
together with other faAs, renders the existence of the other 
highly probable, or improbablef according to the common 
course of events. 

Four classes of facts, which in common life would usually 
be regarded as falling within this definition of relevancy, 
are excluded from^ it by the Law of Evidence except in 
certain cases : , ^ 

1. Facts similar to, but not specifically connected with, 
each other. (Res inter alios actec.) 

2. The fact that a person not called as a witness has 
asserted the existence of any fact (Hearsay,) 

3. The fact that any person is of opinion that a fact 
exisi^. (Opinion.) 

4. The fact that a fierson’s ch^acter*is such as to 
render cAiduct imputed to him probable or improbable. 
(Charaeter.) 

To cach«of these four exclusive rules there are, however, 
imi>ortant exceptions, which are defined by the Law of 
Evidence. • 

II. As to the manner in which a fact in issue or relevant 
fact must be proved. 

Some facts need not be proved at all, because the Court 

ill take judicial notice of them, if they are relevant to the 
issue. 

Every fact which requires proof must be proved either by 
oral or by documentar)’ evidence. 

Every fact, except (speaking generally) the contents of 
a document, must be proved by oral evidence. Oral 
evidence must in every case be di^ct, that is to say, it 
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must consist of an assertion by the person who gives it 
that he directly perceived the fact to ftie existence of which 
he testifies. 

Documentary evidence is either primary or secondary. 
Primary evidence is the document itself produced in court 
for inspection. 

Secondary evidence varies according teethe nature of the 
document. In the oise of private documents a copy of the 
document, or an oral account of its contents, is secondary 
evidence. In the case of some public documents, 
examined or cerdfied copies, or exemplifications, must or 
may be produced *in the absence of the documents them- 
selves. 

Whenever any public or private transaction has h^en 
reduced to a documentary form, the document in which 
it is recorded becomes exclusive evidence of ihit trans- 
action, and its contents cannot, except in certain cases ex- 
pressly defined, be varied by oral evidence, thougli^econdary 
evidence may be given of the contents of the document. 

III. AS to the person by whom, an^ the manner in which 
the proof of a particular fact must be made. 

When a fact is to be proved, evidence must be given of it 
by the person upon whom the burden of proving, it is 
imposed, either by the nature of the issue or by any legal 
presumption, unless the fact is one whic];i the party is 
estopped from proving by his own representations, or 
by his conduct, or by his relation to the opposite party. 

The witnesses by whom a fact is to be proved must be 
competent With very few exceptions, every one is now 
a competent witness ili all cases. Competent witnesses 
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however, are not in all cases compelled or even permitted 
to testify. 

The evidence must be give'n upon oatn, or in certain 
excepted cases without oath. The witnesses must be first 
examined in chief, then cross-examined, and then re- 
examined. Their credit may be tested in certain ways, and 
the answers which ^hey give to questions affecting their cre( 
may be contradicted in certain cases and not in others. 

This brief statement will show what I regard as consti- 
tuting the Liw of Evidence properly so called. My view 
of it excludes many things which are often regarded as 

forming part of it. I he principal subjects thus omitted are 
as follows : — 

It regard the question, WTiat may be proved under par- 
ticular issues ? (which many writers treat as* part of the Law 
of Evideffee) as belonging partly to the subject of pleading, 
and partly to each of the different branches into which the 
Substantive Law may be divided. 

A is indicted for murder, and pleads Not Guilty. This 
plea puts in issue, ^mongst other thir^gs, the prftence of 
any state of mind describable as malice aforethought, and 
ail matters of justification or extenuation. 

Suirkic iind Roscoe trest these subjects at full length, es 
supplying answers to the question, What can be proved 
under an issue ^of Not Guilty on an indictment for murder? 
Mr. Taylor does not go so far as this ; but a great part of 
his book is based upon a similar principle of classification 
Thus chapters i. and il of Part II. are rather a treatise 
on pleading than a treatise on eridence. 

Again, I have dealt very shortly frith the whole subject 
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af presumptions. My reason is that they also aj)pear to 
me to belong to different branches of the Substantive Lair, 
and to be unintelligible, except in connection with them. 
Take for instance the presuniDtion that everyone knows the 
law. The real meaning of this is that, speaking generally, 

an excuse 

it This rule cannot b^e properly appreciated if it is treated 
a p^ of the Law of Evidence, ft belongs to the 
Criminal Law. In the same way numerous presumptions 
as to rights of property (in particular easements and incor* 
poreal hereditaments) belong not to the Law of Evidence 
but to the Law of* Real Property. The only presumptions 
which, in my opinion, ought to find a place in the Law" 
of Evidence, are those which relate to facts merely as fajgts, 
and apart from the particular rights which they constitute. 
Thus the rule, that a man not heard of for se\%n years 
is presumed to be dead, might be equally applicable to a 
dispute as to the validity of a marriage, an actio# of eject- 
ment by a reversioner against a tenant fur auter vie, the 
admissibility of a declaration against interest^ an rl many 
other subjects. After careful consideration, I have put a 
few presumptions of this kind into a chapter on the subject, 
and have passed over the rest as belonging to different 
branches of the Substantive Law. 

Practice, again, appears to me to differ in kind from the 
Law of Evidence. The rules which point out the manner 
in which the attendance of witnesses is to be procured, 
evidence is to be taken on commission, depositions are 
to be authenticated and forwarded to the proper officers, 
intenogatories are to administered, &c., have little to do 
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with the general principles which regulate the relevancy 
and proof of matters of fact. Their proper place would be 
found in codes of civil and criminal procedure. 

A similar remark applies to a great mass of provisions 
as to the proof of certain particulars. Under the head of 
“ Public Documents,” Mr, Taylor gives amongst other 
things a list of all^ or most, of the statutory provisions which 
render certificates or certified copies admissible in particultf 
cases. 

To take an illustration at random, section 1458 begins 
thus : “ 1'he registration of medical practitioners under the 
Medical Act of 1858, may be proved •by a copy of the 
* Medical Register,’ for the time being, purporting,” &c. 

1 ^0 not wish for a moment to undervalue the practical 
utility of such information, or the industry displayed in 
colicctiilg it ; but such a provision as this appears to me to 
belong not to the Law of Evidence, but to the law relating 
to medical men. It is matter rather for an index or 
schedule than for a legal treatise, intended to be studied, 
understood, and borne in mind in practice. • 

On several other ‘points the distinction between the Law 
of Evidence and other branches of the law is more difficult 
to trace. For instance, the law of estoppel, and the law 
relating to the interpretation of written instruments, both 
run into the Law of Evidence. I have tried to draw the 
line by dealing in the case of estoppels with estoppels in 
pais only, to the exclusion of estoppels by deed and by 
matter of record, which must be pleaded as such ; and in 
regard to the law of written instruments by stating those 
rules only which seemed to me te bear direcUy on the 
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question whether a document can be supplemented or ex- 
plained by oral evidence. • 

The result is no doubt to^nake the statement of the law 
much shorter than is usual. I hope, however, that com- 
petent judges will find that, as far as it goes, the statement 
is both full and correct. As to brevity, I may say, in the 
words of Lord Mansfield : — “ The law ^does not consist 
particular cases, ^ but of general principles which are 
illustrated and explained by those cases.” ^ 

Every one will express somewhat differently the principles 
which he draws from a number of illustrations, and this is 
one source of that quality of our law which those who 
dislike it describe as vagueness and uncertainty, and those 
who like it as elasticity. 1 dislike the quality in question, 
and I used to fhink that it would be an improvement if 
the law w^ere once for all enacted in a distinct ^orm by 
the Legislature, and were definitely altered from time to 
time as occasion required. For many years I did fny utmost 
to get others to take the same view of the subject, but I am 
now conuinced by experience that the unwillingness of the 
Legislature to undertake such an operation proceeds from a 
want of confidence in its power to deal with such subjects 
which is neither unnatural nor unfounded. It would be as 
impossible to get in Parliament a really satisfactory discus- 
sion of a Bill codifying the Law of Evidence as to get a 
committee of the whole House to paint a picture. It would, 
1 am equally well satisfied, be quite as difficult at present 
to get Parliament to delegate its powers to persons capable 

. T. Rembridge^ 3 Doug. 332. 
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of exercising them properly. In the meanwhile the Courts 
can decide only updh cases as they actually occur, and 
generations may pass before % doubt is set at rest by a 
judicial decision expressly in point Hence, if anything 
considerable is to be done towards the reduction of the 
law to a system, it must, at present at least, be done by 
private writers. ^ 

Legislation proper is under favourable conditions the best 
way of making the law, but if that is not to be had, indirect 
legislation, the influence on the law of judges and legal 
writers who deduce, from a mass of precedents, such prin- 
ciples and rules as appear to them to be suggested by the 
great bulk of the authorities, and to be in themselves rational 
ai^l convenient, is very much better than none at all. It 
has, indeed, special advantages, which thi^ is not the place 
to insist upon. I do not think the law can be in a less 
creditable condition than that of an enormous mass of 
isolated decisions, and statutes assuming unstated prin- 
ciples ; cases and statutes alike being accessible only by 
elaborate indexes. I insist upon this because k am well 
iware of the j)rejudice which exists against all atte mpts 
to state the law simply, and of the rooted belief which/ 
exists in the minds of many lawyers that all general 
propositions of law must be misleading, and delusive, and 
that law books are useless except as indexes. An ancient 
maxim says “ Omm's definitio in jure fericulosal' Lord 
Coke wTOte, “It is ever good to rely upon the books 
U large ; for many times compendia sunt dispendia^ and 
Melius est petere fontes quam sectari rivulos!* Mr. Smith 
:hose this expression as the motto «of his ‘ Leading Cases, 


and the sentiment which it embodies has exercised immense 
influence over our law. It has not perhaps been sufficiently 
observed that when Coke wrote, the “books at large,” 
namely the ‘ Year Books * and a very few more modem re- 
ports, contained probably about as much matter as two, or at 
most three, years of the reports published by the Council 
of Law Reporting ; and that the compendia (such books, 

•k 

say, as Fitzherbert’s ‘Abridgment’) were merely abridg- 
ments of the cases in the ‘ Year Books ’ classified in the 
roughest possible manner, and much inferior both in extent 
and arrangement to such a book as Fisher’s ‘ Digest.’* 

In our own days it appears to me that the true fonies 
are not to be found in reported cases, but in the rules and 
principles which such cases imply, and that the cases theifl- 
selves are the rivulii the following of which is a dispendium. 
My attempt in this work has been emphatically peteri 
fontes^ to reduce an important branch of the law to the form 
of a connected system of intelligible rules and principles. 

Should the undertaking be favourably received by the [)ro- 
fession and the public, I hope to apply ^le same process to 
some other branches of the law ; for the more I study and 
practise it, the more firmly am I convinced of the excellence 
of its substance and the defects of its form. Our earliei 
writers, from Coke to Blackstone, fell into the error oi 
asserting the excellence of its substance in a /ulsome and 
exaggerated strain, whilst they showed a total insensibility 

* Since the beginning of 1865 the Council has published eighty-hix 
volumes of Reports. The Year Books from 1307-1535, 228 years, 
would fill not more than twei^y-five such volumes. There are also ten 
vcdiimesof Statutes since 1865. 
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to defects^ both of substance and form, which in their 
time were grievous* and glaring. Bentham seems to me 
in many points to have falTen into the converse error 
He was too keen and bitter a critic to recognise the 
substantial merits of the system which he attacked; and 
It is obvious to me that he had not that mastery of the 
^law itself which g is unattainable by mere theoretical stud]^ 
Vven if the student is, as Bentham certainly was, a man of 
talent, approaching closely to genius. 

^During tlie last twenty-hve years Bentham's influence 
has to some extent declined, partly l)ecause some of his 
books are like exploded shells, buried under the ruins which 
they have made, and partly because under the influence 
(A some of the ablest and most distinguished of living 
authors, great attention has l>een directed to legal history, 
and in partu ular to the study of Roman Law. It would 
be diffu ult to exaggerate the value of these studies, but 
their n;flure and use is liable to be misunderstood. The 
histor)* of the Roman Law no doubt throws great light on 
the history of our ywn law ; and the comparison* of the two 
great bodies of law, under one or the other of which the 
laws of the ( iviliscd world may be classified, cannot fail 
to Ik* in ever)* way most instructive; but the history of 
bygone institutions is valuable mainly because it enables 
us to undet^suind, and so to imj)rove existing institutions. 
It would be a complete mistake to suppose either that 
the Roman I^w is in substance wiser than our own, or 
that in point of arrangement and method the Institutes 
ami the Digest are anything but warnings. The pseudo- 
jiHilosophy of the Institutes, and the confusion of the 
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Dig^est, arc, to my mind, infinitely more objectionable than 
the absence of arrangement and oT all general theories, 
good or bad, which distinguish the Law of England. 

However this may be, I trust the present work will 
show that the law of England on the subject to w’hich it 
refers is full of sagacity and practical experience, and is 
capable of being thrown into a form a% once plain, short, 
and systematic. 

I wish, in conclusion, to direct attention to the manner 
in which I have dealt with such parts of the Statute Law 
as are embodied in this work. I have given, not the very 
words of the enactments referred to, but what I understand 
to be their effect, though in doing so I have deviated as little 
as possible from the actual words employed. I have dbnc 
this in order to make it easier to study the subject as a 
whole. Every Act of Parliament which relates to the Law | 
of Evidence assumes the existence of the unwritten law. * 
It cannot, therefore, be fully understood, nor can its relation 
to other parts of the law be apj)reciated till the unwritten 
law has* been written down so that ^Jie provisions of par- 
ticular statutes may take their places as parts of it. When 
this is done, the Statute Law itself admits of, and even 
requires, very great abridgment. In many cases the result 
of a number of separate enactments may be stated in a line 
or two. For instance, the old Common Lajv as to the in- 
competency of certain classes of witnesses was removed by 
parts of six different Acts of Parliament — the net result of 
wrhich is given in five short articles (io6~iio). 

So, too, the doctrine of incompctency for peculiar or 
defective religious belfef has been removed by many different 

b 2 
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enactments the effect of which is shown in one article 

The various enactments relating to documentary evi- 
dence (see chap, x.) appear to me to become easy to follow 
and to appreciate when they are put in their proper places 
in a general scheme of the law, and arranged according to 
their subject*matt^f. By rejecting every part of an Act 
of Parliament except the actual operative words which 
constitute its addition to the law, and by setting it (so 
to s[>eak) in a definite statement of the unwritten law of 
which it assumes the existence, it is possible to combine 
brevity with substantial accuracy and fulness of statement 
to an extent which would surprise those who are acquainted 
wit^ Acts of Parliament only as they stand in the Statute 
Book/ At the same time I should warn anyone who may 
use thisl)ook for the purposes of actual practice in or 
out of court, that he would do well to refer to the very 
words of the statutes embodied in it. It is very possible 
that, in stating their effect instead of their actual words, I 

may have given in ^ome particulars a mistaken •view of 
their meaning. 

Such arc the means by which I have endeavoured to 
make a statement of the Law of Evidence which will 
enable not only students of law, but I hope any intelli- 
gent person wjio cares enough about the subject to study 


• Twenty articles of this work represent all that is material in the 
ten Acts of Parliament, containing sixty six sections, which have been 
passeil on the subject to wliich it refers. For the detaUed proof of 
this, see Note XL1.\. • 
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attentively what I have written, to o^)tain from it a know- 
ledge of that subject at ogee comprehensive and exact— 
a knowledge which would enable him to follow in an in- 
telligent manner the proceedings of Courts of Justice, and 
which would enable him to study cases and use text- 
books of the common kind with readiness and ease. I do 
. not say more than this. I have not aftempted to follow 
the matter out into its minute ramifications, and I have 
avoided reference to what after all are little more than 
matters of curiosity. I think, however, that any one who 
makes himself thoroughly acquainted with the contents of 
this book, will know fully and accurately all the leading f)rin- 
ciples and rules of evidence which occur in actual practice. 

If I am entit^pd to generalise at all from my own expe- 
rience, I think that even those who are already^wcll ac- 
quainted with the subject will find that they understand the 
relations of its different parts, and therefore the ^arts them- 
selves more completely than they otherwise would, by being 
enabled to take them in at one view, and to consider them 
in their relation to each other. • 


4, Paper Buildings, Temple, 
Majf 1876 . 


J. F. S. 
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ERRATA. 

P. xxxiii. line 2 from the top,yi>r Atkinson’s read Atkyns’s. 

P. 5, Article Illustration (rt)» line' for “^hc fact that B just 
before he was shot,” read “the fact that a witness in the 
room with B just before B was shot;” and in the next line 
for “he” read “ B.” 

P. 46. Title of Article 37, insert “ Works of History,” before “Maps, 
Charts, and Plans.” 


• ADDENDA. 

P. 49. Note (»). Add, “and see Flitters v. Allfev, L. R. loC. P. 29 ; 
and contrast Dtwer v. Child, L. K. l Ex. Div. 1 72.” 

P. 162. At the end of the first parajjraidi, add “ The part of Lord 
Penzance’s judgment al>ove leferrcd to was unanimously 
overruled in the House of Lords; though the Court, being 
equally divided as to the construction of the will, refused 
to reverse the judgment, upon the principle prasumitur 
pro negantcF 

P. 167. Note XXXIX. Add at the end of the first paragraph, 
“The rules on this subject are stated in general terms in 
Carr v. L. ^ N. IK Railway, L. R. lo C. P. 3 lb- 1 7,” 
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THE LAW OF EVIDENCE. 


PART I. 

RELEVANCY. 

CHAPTER 1. 

• PH EL/M I NARY, 

Article i.* 

DEFINITION OF TERMS. 

In this book the following words and expressions are 
used in the following senses unless a different intention 
appears from the context. 

** Court ” includes all persons authorised by any law to 
compel the attendance of witnesses for the purj)ose of 
deciding any question of law or of fact, or of law and fact. 

“Judge” includes all persons authorised to take evi- 
dence, either by law or by the consent of the parties. 

“ Fact ” means — 

(i) Everything capable of being perceived by the senses : 


• See Note I. 
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(2) Every mental condition of which any person is 
conscious. ^ 

Every part of any fact is itself a fact^ 

“ Document ” means any matter expressed or described 
upon any substance by means of letters, figures, or marks, 
or by more than one of those means, intended to be used, or 
which may be usSd, for the purpose of recording that matter.* 
“ Evidence ” means — 

(1) All statements which the judge permits or requires 
to be made by witnesses in court, in relation to matters of 
fact under inquiry ; 

such statements are called oral evidence : 

(2) All documents produced for the inspection of the 
^ourl or judge ; 

such documents are called documentary evidence. 

“ Conclusive Proof” means evidence upon the production 
of which, or a fact upon the proof of which, the judge is 
bound by law to regard some fact as proved, and to exclude 
evidence intended to disprove it* 

“ A Presumption ” means a rule of law that Courts and 
judges shall draw a particular inference from a particular 
fact, or from particular evidence, unless and until the truth 
of such inference is disproved.* 

** Action ” means any judicial proceeding, whether civil 
or criminal 


lllustrahons, 

(a) That there arc certain objects arranged in a certain order ill a 
certain place is a fact. 


Illustration {a). 


- Illustration (^). 


* Illustration (r). 
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^ That a man heard or saw something is a fact. 

That a man said certain words is a fact. 

That a man holds a certain o^nion, has a certain intention, acts iii 
good faith or fraudulently, or uses a particular word in a particular 
sense, or is or was at a specihctl time conscious of a particular sensation, 
is a fact. 

[b) X writing is a document. 

Words printed, lithographed, or photographed, arc documents. 

A map or plan is a document. a 

An inscription on a metal plate or stone is a document, 

A caricature is a document. 

{c) The prtiduction of the record of a judgment of a Court ul Record 
IS conclusive proof that that Court delivered that judgment. 

The fact that a marrie<l woman committed a theft in her hu.sb.'iiid'’< 
j»re>ence laiscs a presumption that she acle<1 uridei his tocrcion. 
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CHAPTER II. 

OF FACTS IN iSsUE AND RELEVANT TO THE ISSUE. 

Article 2 .* 

FACrS IN ISSUE AND FACTS RELEVANT TO THE ISSUE MAY 

BE PROVED. 

Evidence may be given in any action of the existence 
or non-existence of any fact in issue, and of any fact 
relevant to any fact in issue, and of no oth^ers. 

The judge may exclude evidence of facts which, though 
relevant to the issue, appear to him too remote to be 
material under all the circumstances of the case. 

The expression “facts in issue” means — 

(1) All facts which, by the form of the pleadings in 
any action, are affirmed on one side and denied on the 
other : 

(2) In actions in which there are no pleadings, or in 
which the form of the pleadings is such that distinct issues 
are not joined between the parties, all facts from the esta- 
blishment of which the existence, non-existence, nature, or 
extent of any right, liability, or disability asserted or denied 
in any such case would by law follow. 

The relevancy of facts to facts in issue, depends on the 


• See Note II, 
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principles and rules stated in chapters ii., iii,, iv., v., 
and vi. ^ 

Illustration. 


(j) A is indicted for the murder of B, and pleads not guilty. 

The following facts may be in issue : — 'I'he fact that A killetl B ; the 
fact that at the time when A killed B he was prevented by olscasc from 
right from wrong ; the fact that A had ^received from B such 
provo^tion as w’ould reduce his offence to manslaughter. 

The following facts would be relevant to the issue The fact that 
A had a motive for murdering B ; tlie fact that A at^gj^led that he 
had murdered B ; the fact that A was, after B's death, in p (ijist?ssinn nf 
property t aken from B’s person. 


Articli: 3. 

RELEVANCY Of FACTS FOR.MING PART UF JIIE SAME 
TRANSACTION AS FACTS IN ISSUE. 

Facts which, though not in issue, are so connected with a 
fact in issue as to form part of the same transaction or 
subject-matter, are relevant to the fact with which they are 
so connected. 


/llustrations. 

(a) The question is, whether A ^urdered B by shooting him. 

The fact that^, just before H^wos shot, saw a man with a gun in 
his hand pass a wndow opening into the room in which ^ was shot, 
and thereupon exclaimed, ** That’s the butcher ! ” (a name by which A 
was known) is relevant.* 

{^) The question is, whether A committed manslaughter on B by 
carelessly driving over him. 

A statement made by B as to the cause of the accident, as sotin as 


* i?. V. Foulkes, per Caxipbell, C, J., Leicester Spring Assises, 1856, 

£x relatione O’Brien, Serjt. 
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he was picked up, is a relevant fact, though it may not be admissible 
as a dying declaration.* 

(r) The question is, whether A, ^le owner of one side of a river, 
owns the entire bed of it, or only half the bed, at a particular spot 
The fact that he owns the entire bed a little lower down the river is 
relevant* 

{(/) The question is, whether a slip of land by the roadside belongs 
to the lord of the manor or to the owner of the adjacent land. The fact 
that the lord of the i#anor owned other parts of the slip of land by the 
side of the same road is relevant.* 


Article 4.* 

ACIS OF CONSPIRATORS. 

When two or more persons c onspir e together to commit 

y offence or actionable wrong, everything said, done, or 
written by any one of them in the execution or furtherance 
of their common purpose , is deemed to be so said, done* 
or written by every one, and is a relevant fact as against 
each of them ; but relations of measures taken in the execu* 
tion or furtherance of any such common purpose are not 
relevant as such as against any conspirators, except those 
who make them, or are present when they are made. 
Kviilencc of acts relevant under this article may not be 
given until the judge is satisfied that, apart from them, there 
are prima facie grounds for believing in the existence of the 
conspiracy. 

• Sec Note 111 , 

’ A*. V. 6 C. & P. 325. The Judges (Park, J., (lumey, B.. 

and Patteson, J.) who decided this case referred to v. Lord 

KtttHatrJ^ 6 Ea. 193. Sec article 11, Illustration {m). 

• JoHfs v. HWiamSt * M. & W. 326. « 

* Poe V, AVm/, 7 Bing. 332 ; 2 Bing. N.C. 102, 
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Illustrations, 

(а) The question is, whether and B conspired together to cause 
certain imported goods to be passed through the custom-house on 
pa3rment of too small an amount of duty. 

The fact that A made in a book a false entry, necessary to be made in 
that book in order to carry out the fraud, is a relevant fact as against B. 

The fact that A made an entry on the counterfoil of ly^ cheque-book 
showing that he had shared the proceeds of the fj^ud with B, is not a 
relevant fact as against B.* 

(б) The question is, whether A committed high treason by imagining 
the king’s death ; the overt act charged is that he presided over an 
organised political agitation calculated to produce a rebellion, and 
directed by a central committee through local committees. 

The facts that meetings were held, speeches delivered, and papers 
circulated m different parts of the country, in a manner likely to produce 
rebellion by and by the diirection of persons shown to have acted in 
concert with A, are relevant facts as* against A, though he was not 
present at those transactions, and took no i^tirt in them personally. ^ 

An account given by one of the conspirators in a letter to a friend, of 
his own proceedings in the matter, not intended to further the common 
object, and not brought to A’s notice, is not relevant as against 
A.* 


Article 5.* 

TITLE. 

When the existence of any right of property, or of any 
ri j^ht over property is in question, every fact which con 
stitutes the title of the person claiming the right, or which 
shows that he, or any person through whom he claims, was 
in possession of the property, and every fact which consti- 
tutes an exercise of the right, or which shows that its 

• See Note IV. 

* v. Blais^ 6 Q. B. i37-4p« 

» v. Hardy ^ 24 S*. 'I, passim^ but see particularly 
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exercise vas ^sputed, or which is inconsistent with its 
existence or rehd^ its existence improbable, is relevant. 

Ilh^trations, 

(a) The question is, whether A has a right of fishery in a river. 

An ancient inquisitio post mortem finding the existence of a right of 
fishery in A’s ancestors, licences to fish granted by his ancestors, and 
the fact that the liceijsees fished under them, are relevant.* 

1 ^) The question is, whether A owns land. 

The fact that A’s ancestors gr antedicases of it is relevant.* 

(r) The question is, whether there is a public right of way over A*s 
land. 

The facts that persons were in the habit of using the way, that they 
were turned back, that the road was stopped up, that the road was 
repaired at the public expense, and A’s title-deeds showing that for a 
length of time, reaching beyond the time when the road was said to 
have been used, no one had power to dedicate it to the public, are 
|11 relevant.* 

« 

Article 6. 

CUSTOMS. 

When the existence of any custom is in question, every 
fact is relevant which shows how, in particular instances, 
the custom w'as understood and acted upon by the parties 
then interested. 


Illustrations, 

(a) The (lucstion is, whether, by the custom of boroiigh*£nglish as 
prevailing in the manor of C, A is heir to B. 

The fact that other persons, being tenants of the manor, inherited 

V. Alleut I Camp. 309. 

• Doe V. Pulman^ 3 Q. B. 622, 623, 626 (citing Duke of Bedford v, 
Lopes), ITie document produceil to show the lease was a counterpart 
signed by the lessee* See post, art. 64. 

* Common practice. As to the title deeds^ Brough v. Lord Scarsdale, 
Derby Sommer Assises, 186$. 
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from ancestors standing in the same or simila r relatipni to them as that 
in which A stood to B, is relevant.^ 


Article 7.* 

MOTIVE, PREPARATION, SUBSEQUENT CONDUCT, 
EXPLANATORY STATEMENTS, 

When any act done by any person is a*fact in issue, or is 
relevant to the issue, the following facts are relevant, that 
is to say — 

any fact which supplies a giotive for such an act, or which 
constitutes preparation for it.^ 

any subsequent conduct of such person which appears to 
have been influenced by any such act, and any act done in 
consequence of any such act by or by the authority of thft 
person,^ 

all statements made by or to that person accompanying 
and explaining any such act.* 

The conduct of a person against whom an offence has 
been committed, and in particular the fact that he made 
a complaint soon after the offence to persons to whom 
he would naturally complain, are relevant ; but the terms 
of the complaint itself seem not to be relevant.® 

When a person’s conduct is in issue or is relevant to the 
issue, statements made m his presence and hearing by 

• See Note V, 

* Muggleton v. Barnett^ i H. & N. 282. 

* lUostrations [a) and (^). ’ llluitrations (c) (d) and (f), 

* Illustrations (/) and {g). Other statements made by such persons 

are rdevant or not according to the rules as to statements hereinafter 
contained. See ch. vt.posL * Illustration (i). 
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which his conduct is likely to have been affected, are 
relevant facts. ^ 

lUustraHons. 

[a) The question is, whether A murdered B. 

The facts that, at the instigation of A, B murdered C twenty-five 
years before B’s murder, and that A at or before that time used 
expressions showing malice against C, arc relevant as showing a 
motive on A’s part to murder B.* 

(^) The question i^ whether A committed a crime. 

'I'he fact that A jirocured the instruments with which the crime was 
committed is relevant.* 

(f) A is accused of a crime. 

I'hc facts that, either before, or at the time of, or after the alleged 
crime, A caused circumstances to exist tending to give to the facts of 
the case an appearance favourable to himself, or that he destroyed or 
concealed things or pa]>crs, or ])revcnted the presence or procured the 
absence of persons who might have been witnesses, or suborned persons 
to give false evidence, are relevant.* 

*(</) The question is, w’hclhcr A committetl a crim^*. 

1'he facts that, after the commission of the alleged crime, he ab- 
sconded, or was in possesion of property or the proceeds of property 
acquired by the crime, or attempted to c onceal thi ngs which were or 
might have been used in committing it, and the manner in which he 
conducted himself when thp were made in his 

presence and hearing, are relevant.* 

(c) The question is, whether A suffered damage in a raihvay accident. 

The fact that A conspired with B C and 1 ) to suborn false witnesses 
in support of his case is relevant * ns conduct subsequent to a fact in 
issue tending to show that it had not happened. 

(/) The <iuestion is, whether A commuted an act of bankruptcy, by 
departing the realm with intent to defraud his creditors. 

Letters w ritten during his absence from the realm, indicating such an 
intention, are relevant facts. ^ 

‘ R, V. Edmunds^ 6 C. & P. 164 ; AW/ v. JakU^ 2 C. & K. 709. 

* Yr 4 C. & 1 *. 221. • A*. V. Palmer {passimY 

Paick, Wills Circ., Ev. 250 ; A*, v. Palmer ^ ub, sup, (pass/m). 

* Common practice. 

* Moriarty v. Lfindcm Chatham and Dover Co., L. R. 5 Q. B. 314. 

1 2 Bing. 99 ; Bateman v. Bailey^ 5 T. R. 512. 
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ig) The question is, whether A was sane. The fact that he acted 
upon a letter received by him is relevant, as conduct forming part of 
the issue. The contents of the letter so acted upon are relevant, as 
statements accompanying and explaining such conduct.^ 

(A) The question is, whether A was ravished. 

The fact that, shortly after the alleged rape, she made a complaint 
relating to the crime, and the circumstances under which it was made, 
are relevant, but not (it seem s) t he terms of the complaint itself.* 

The fact that, without making a complaint, sHc said that she had 
been ravished, is not relevant as conduct under this article, though it 
may be relevant (^.^.) as a dying declaration under article 26. 


Article 8. 

FACTS NECESSARY TO EXPLAIN OR If^pODUCE RELEVANT 

FACTS. 

Facts necessary to be known to explain or introduce 
a fact in issue or relevant fact, or which support or rebut 
an inference suggested by a fact in issue or relevant fact, 
or which establish the identity of any thing or person 
whose identity is in issue or relevant to the issue, or which 
fix the t ime or place at which any fart in issue or relevant 
fact happened, or which show that any document produced 
is genuine or otherwise, or which show the r elatio n of the 
parties by whom any such fact was transacted, or which 
afiforded an opp ortun ity for its occurrence or transaction, 
or which are necessary to be known in order to show the 
relevancy of other facts, are relevant in so far as they are 
necessary for those purposes respect ivel y . 


* Wright V. Dot d. Tatham^ 7 A. & E., ^24-$ (per Denman, C. J,). 

* V. Walker^ 2 M. & R. 212. See Note V. 
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Illustrations, 

{a) The question is, whether a ^writing published by A of B is 
libellous or not. 

The position and relations of the parties at the time when the libel 
was published may be relevant facts as introductory to the facts in 
issue. 

The particulars of a dispute between A and B about a matter uncon* 
aected with the allcj^ed libel are not relevant under this article, though 
the fact that there was a dispute may be relevant if it affected the 
relations between A anti B.* 

(If) The (juestion is, whether A wTote an anonymous letter, threaten- 
ing B, and requiring B to meet the writer at a certain time and place to 
satisfy his demands. 

The fact that A met B at that time and place is relevant, as conduct 
subsequent to and affected by a fact in issue. 

The fact that A had a reason, unconnected with the letter, for being 
at that time at that place, is relevant, as rebutting the inference 
i^uggested by his presence.* 

(r) A is tried for a not, and is proved to have marched at the head 
of a mob. The cries of the mob are relevant, as explanatory of the 
nature of the transaction.* 

(d) The question is, whether a deed was forged. It purports to be 
made in the reign of Philip and Mary, and enumerates King Philip’s 
titles. 

The fact that at the alleged date of the deed. Acts of State and other 
records were drawn with a different set of titles, is relevant.* 

(e) The (luesium is, whether A poisoned B. Habits of B known 
to A, which would afford A an opportunity to administer the poison, 
arc relevant facts.* 

(f) ITie question is, whether A made a will under undue influence. 
His way of life and relations with the persons said to have influenced 
him unduly, are relevant facts.* 


* Common practice. * A*, v. Barnard^ 19 St, Tri. 815, &c. 

S R , V. Ltsrd Gforgt Gi?rdon^ 31 St Tri. 520. 

* Lady Ivy’s Case, 10 St Tri. 615. 

* R, V, Dontllan^ Wills Circ, Ev. 193 ; and sec my * General View of 
the Criminxd Law,’ p* 338, &c. 

* Boyss V. Rossiforou^A, 6 H. L. C. 42>58. 
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Article 9 .* 

GENERAL DEFINITION OF RELEVANCY. 

Facts, whether in issue or not, are relevant to each other 
when one is, or probably may be, or probably may have 
been — * 

the cause of the other ; 
the effect of the other ; 
an effect of the same cause ; 
a cause of the same effect : 

or when the one shows that the other must or cannot have 
occurred, or probably does or did exist, or not ; 

or that any fact does or did exist, or not, which in thc^ 
common course of events would either have caused or have 
been caused by the other ; 

provided that such facts do not fall within the exclusive 
rules contained in chapters iii., iv., v., vi. ; or that they do 
fall within the exceptions to those rules contained in those 
chapters. 


Illustrations. 

{a) A’s death is caused by his taking poison. The administration of 
the poison is relevant to A's death as its cause. A^s death is relevant 
to the poisoning as its effect. 

{b) A and B each eat from the same dish and each exhibit symptoms 
of the same poison. A’s symptoms and B’.s symptoms are relevant to 
Other as effects of the same cause. 

{ 0 ) The question is, whether A died of the effects of a railway 
accident. 


• Sec Note VI, 
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Facts tending to show that his death was caused by inflammation of 
the membranes of the brain, which probably might be caused by the 
accident ; and facts tending to sltow that his death was caused by 
typhoid fever, which would have nothing^o do with the accident, -are 
relevant to each other as possible causes of the same effect — A’s death. 

Kd) A is charged with committing a crime in London on a given day. 
The fact that on that day he was at Calcutta is relevant, as proving that 
he could not have committed the crime. 

(<*) The question whether A committed a crime. 

The circumstances arc such that it must have been committed either 
by A, H, or C. Lvcry fact which shows this, and every fact which 
shows that neither 11 nor C committed it, or that either of them did or 
might have committed it, is relevant. 

(/) fh a j»erson in |)osscssion rff a large sum of money, is murdered 
and robbed. The <juestion is, whether A murdered him. The fact 
that after the murder A was or was not possessed of a sum of money 
unaccounted foi is relevant, as showing the existence or the absence of 
a fact which in the common course of events would be caused by A’s 
icommitting the murder. A’s knowledge that B was in possession of the 
money would be relevant as a fact which, in th^ ordinary course of 
events, might cause or be cue of the causes of the murder. 

{j') A is murdered in his own house at night. The absence of marks 
of violence to the house is relevant to the question w'hethcr the murder 
was committed by a scrv aiiL because it shows the absence of an effect 
which would have been caused by its being committed by a stranger. 
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CHAPTER III. 

OCCURRENCES SIMILAR TO BUT UNCONNECTED 
WITH THE FACTS IN ISSUE, IRRELfVANT EXCEPT 
IN CERTAIN CASES. 


Article io.* 

SIMILAR BUT UNCONNECTED FACTS. 

The Qcciirrence of a fact similar to, but not specifically 
connected in any of the ways hereinbefore mentioned with 
the facts in issue is not to be regarded as relevant to the 
existence of such facts except in the cases specially excepteef 
in this chapter. 

Illustrations. 

{a) The question is, whether A committed a crime. 

The fact that he formerly committed another crime of the same sort, 
and had a tendency to commit such crimes, is yxjrlevant.* f ^ ^ 

{b) The question is, whether A, a brewer, sold good l>ccr to^, a 
publican. The fact that A sold gooil beer to C, D and E, other pub- 
licans, is i£|relevant ^ (unless it is shown that the beer sold to all is 
of the same brewing).’ 


Article ii.f 

ACTS SHOWING INTENTION, GOOD FAITH, &C. 

When the intention, knowledge, good faith, malice, or 
any other state of mind of any person, or when any bodily 

• Sec Note VII. t See Note VII. 

* R. T. Colt. I. Phi. Ev. 508 (said to have been decided by all the 
Judges in Mich. Term, 1810). 

* Hokombey, Hewson^ 2 Camp. 391. ’ See Illustratioof to article 3* 



i6 


A DIGEST OF 


[Part I. 


feeling, or the state of the body of any person is a fact in 
issue or relevant to the issue, ajl things done or said by any 
such person which express or show the existence of any such 
state of mind or body, in reference to the particular matter 
in question, are relevant, though they may not have been 
done or said on the occasion when the facts in issue 
happened. • 

Statements made to any such person which would cause 
or prevent the existence of any such state of mind, are 
relevant facts. 

'Where proceedings are taken against any person for 
having received goods, knowing them to be stolen, or for 
having in his possession stolen property, the fact that there 
was found in the possession of such person other property 
stolen within the preceding period of twelve months, is 
relevant to the question whether he knew the property to 
be stolen which forms the subject of the proceeding taken 
against him. 

If, in the case of such proceedings as aforesaid^^^idcnce 
has been given that the stolen property has been found in 
the possession of the person proceeded against, the fact that 
such person has within five years immediately preceding, 
been convicted of any offence involving fraud or dishonesty, 
is relevant for the purpose of proving that the person 
accused knew the property which was proved to be in his 
possession to have been stolen, and inay be proved at anj^ 
stage of the pr oceedi ngs : provided that not less than 

* 34&3S V ict c. 112, s. 19 (language slightly modified). This enact* 
roent overrules E, v. Oddy. 2 Den. C. C. 264, and practically supersedes 
K, v. Dunn^ i Moa C. C. 150^ and /f. v. Aitw, 6 C. ft P. 177, See 
illustrations. 
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seven days* notice in writing has been given to the person 
accused that proof is intended to be given of such previous 
conviction. * 

Illustrations. 

{a) A is charged with receiving two pieces of silk from U, knowing 
them to have been stolen by him from C. 

The facts that A received from B many other articles stolen by hini 
from C in the course of several months, and tlgit A pletlgetl all of 
them, are relevant to the fact that A knew that the tuo ))ieccs of stlk 
were stolen by B from C.* 

A is charged with uttering, on the I2lh l)eccml)er, 1854, a 
counterfeit crown piece, knowing it to l>c counterfeit. 

The facts that A uttered another counterfeit crown piece on the 
nth December, 1854, and a counterfeit shilling on the 4th January. 
185s. are relevant to show A's knowletlge that the crown piece uttered 
on the 1 2th was counterfeit.* 

(c) A is charged with attempting to obtain money by false pretences, 
by try'ing to pledge to B a worthless ring as a djamoiid ring. 1 

The facts that t\Po days before, A trie*!, on two separate occasions, 
to obtain money from C ami D respectively, by a similar assertitm as to 
the same or a similar ring, and that on another occasion on the same 
day he obtained a sum of money from K by pledging as a gold chain a 
chain which was only gill, arc relevant, as showing his knowledge of 
the quality of the ring.* 

iJ) A is charged w ith obtaining money from B by falsely pretending 
that Z had authorised him to do so. 

The fact that on a different occasion A obtained nnincy from C by a 
similar false pretence is irrelevant,^ as A’s knowledge that he ha^l no 
authority from Z on the second occasion had no connection with his 
knowledge that he had no authority from Z on the first occasion. 

U) A sues B for damage done by a dog of B's, which B knew to be 
ferocious. 

The facts that the dog had previously bitten X, V, and Z, and that 
they had made complaints to B, are relevant.* 

» Dunn's case, i Moo. C. C. 146. * E. v. Forster, Dear. 456. 

* E. V, Francis, L. R. 2 C. C. R. 128. 

* E. V. Holt, Bell C. C. 280 ; and sec E. v. Francis, ub, sup. p. 1 3D. 

* See cases collected in Roscoe*s Nisi Prius, 739. 

C 
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(/) The question is, ■whether A, the acceptor of a bill of exchange, 
knew that the name of the payee was fictitious. 

The fact that A had accepted oth|r bills drawn in the same manner 
before they could have been transmitted to him by the payee, if the 
payee had been a real person, is relevant, as showing that A knew that 
the payee was a fictitious person.^ 

{g ) A sues B for a malicious libel. Defamatory statements made by 
B regarding A for ten years before those in respect of which the action 
is brought arc relev|nt to show malice.^ 

{/t) A is sued by B for fraudulently representing to B that C was 
solvent, whereby B, being induced to trust C, who was insolvent, 
suffered loss. 

The fact that, at the time when A represented C to be solvent, C 
was to A’s knowledge supposed to be solvent by his neighbours and 
by persons dealing with him, is relevant, as showing that A made the 
representation in good faith.* 

(/) A is sued by B for the price of work done by B, by the order of 
C, a contractor, uiwn a house, of which A is owner. 

A’s defence is that B’s contract was with C. 

The fact that A paid C for the work in question is relevant, as 
proving that A did, in good faith, make over to C the management of 
the work in question, so that C was in a position to contract with B on 
C’s own account, and not as agent for A.* 

ij) A is accused of stealing property which he had found, and the 
question is, whether he meant to steal it when he took possession of it. 

The fact that public notice of the loss of the property had been given 
,in the place where A was, and in such a manner that A knew' or pro- 
bably might have know'n of it, is relevant, as showing that A did 
'not, when he took possession of it, in good faith believe that the real 
owner of the property could not be found.* 

The question is, whether A is entitled to damages from B, the 
seducer of A’s w*ife. 


‘ Gihon V. Huntfr^ 2 H. Bl. 288. 

* Harrett v. Lfing^ 3 Ha Lo. Ca. 395, 414. 

* SkefH v. Bumfstfody 2 H. & C. 193. 

* Gfrisk V. ChertieTy i C. B. 13. 

* This illustration is adapted from Preston’s Case, 2 Den. C. C. 353 ; 
but the misdirection given in that case is set right As to the relevancy 
of the fact see in particular Lord Campbell’s remark on p. 359. 
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The fact that A*5 wife wrote affectionate letter* to A before the 
adultery was committed, is relevant, as showing the terms on v^hich 
they lived and the damage which^ sustained.' 

( /) The question is, whether A*s death was caused by j>o»son. 

Sutements made by A before his illness as to lus state of health, aiul 
during his illness as to his symptoms, are relevant facts.* 

(/«) The question is, what was the state of A’s health at the time 

when an insurance on her life was effected bv B. 

* 

Statements made bv A as to the state of hcr^health at or near the 
time in question are relevant facts.* 

(pt) The question is, w'hethcr the captain of a ship, knew tlml 
f>ort was blockaded. 

'Fhe fact that the blockade was notified in the (lazettc is relevant.* 

Article 12 .* 

FACTS SHOWINT. SVSTEjl . 

When there is a question whether an act was accitlcnta]^ 
or intentional, tthe fact that such act formed part of a 
series of similar occurrences, in each of which the person 
doing the act was concerned, is relevant. 

lUusiratwns. 

{a) A is accused of setting hre to his house in order to obt.'iin n.oncy 
for which it is insured. 

The facts that A had previoisly lived in two other houses 
cessively, each of which he insured, in each of which a fire occunrd, 
and that after each of those fires A received payment from a different 
insurance office, are relevant, as tending to show that the fires W(.rt' n</i 
accidental.* 

A is employed to pay the w'ages of B’s laliourcrs, and 1; is .W 


• See Note VII. 

* Trelavjney v. Coleman^ 1 B. A A. 90. 

* F, V. Palmer, Sec my *Gcn. View of Crim. I^w,’ p. 363, 377 
(evidence of Dr. Savage and Mr. Stephens). 

* Avesen v. Lard LCinnairdt 6 Ea. l88. 

* ILarratt v. Wue^ 9 B. & C, 712. * R. v. Cray^ 4 F- F, 1102. 

C 2 
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duty to make entries in a book showing the amounts paid by him. He 
makes an entry showing that on a particular occasion he paid more 
than he really did pay. ^ 

The question is, whether this false entry was accidental or intentional. 

The fact that for a period of two years A made other similar false 
entries in the same book, the false entry being in each case in favour 
of A, is relevant.* 

(f) The question is, whether the administration of poison to A, by 
Z, his wife, in Scpte|nber, 1848, was accidental or intentional. 

The facts that B, C, and D (A’s three sons), had the same poison 
administered to them in December 1848, March 1849, and April 1849, 
and that the meals of all four were prepared by Z, are relevant, though 
Z was indicted separately for murdering A, B, and C, and attempting 
to murder D.* 


Article 13.* 

EXISTENCE OF COURSE OF BUSINESS WHEN RELEVANT, 

When there is a question whether a particular act was 
lone, the existence of any course of office or business, 
according to which it naturally would have been done, 
Is a relevant fact. 

When there is a question whether a particular person held 
a particular public office,, the fact that he acted in that office 
is relevant.^ 

Jllmtraiions, 

(u) The (lucstion is>, whether a letter was sent on a given day. 

The pg&t4iu|£k upon it is a relevant fact.* 

The question is, whether a particular letter was despatched. 


• See Note VIII. 

* A. v. Rickardsim^ 2 F. & F. 343. 

* R, v. Gtenng, 18 I* J. M. C. 215 ; cf. R. v. Garner, 3 F. &. F. 68l. 
•- 1 Ph. Ev. 449 ; R. N. P. 46 ; T. E. s. 139. 

* R, V. Canning, 19 S. T. 37a 
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The facts that all letters put in a certain place were, in the common 
course of business, carried to th^ post, and that that particular letter 
was put in that place, are relevant.* 

(c) The question is, whether a particular letter reached A. 
llie facts that it was posted in due course properly addressetl, and 
was not returned through the Dead Letter Office, arc relevant.* 


* Iletherington v. Kemp^ 4 Camp. 193 ; and ste Skilbtck v. Garbett, 
7 Q. B. 846. 

* Warren v. IVarren, 1 C. M. & R. 250 ; Woodcock v. IToutdnoortk^ 
16 M. & W. 124. Many coses on this subject are collected in Roscoe's 
NUi PriuSf pp. 374 “ 5 ‘ 
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CHAPTER IV. 

ffli ASSAY IRRELEVANT EXCEPT IN CERTAIN CASES. 

• Article 14.* 

HEARSAY IRRELEVANT. 

*l’iiE fact that a statement was made by a person not called 
as a witness, is not regarded as relevant to the truth of the 
matter asserted thereby, under any of the preceding articles, 
unless such statement is — 

{a) An admission or confession (see articles 15-24) ; or 
ft {b) A statement by a deceased declarant (see articles 

{(') Evidence given on a former occasion (articles 32-34) ; or 
(//) A statement made under special circumstances (see 
articles 35-38) ; or 

(r’) The judgment of a Court of Justice (see articles 

39-47 )• 

In these cases such statements are relevant or not, 
according to the provisions hereinafter contained. 

Illustration. 

A declaration by a deceased attesting witness to a deed that he had 
forged it, is irrelevant to the question of its validity.* 

Article 15. 

ADMISSIONS DEFlNED.t 

An admission is a statement oral or written, suggesting 

• See Note IX. t Sec Note X. 

* Stobart V. Dryden^ 1 M. & W. 615. 
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any inference as to any fact in issue or relevant fact, un- 
favourable to the conclusion contended for by the person 
by whom or on whose behalf the statement is made. 
Every admission is (subject to the rules hereinafter stated) 
a relevant fact as against the person to whom it is un- 
favourable. 

Article i6.* 

WHO MAY MAKE ADMISSIONS, AND WHEN. 

Admissions may be made — 

By any party to any action whether substantial or nominal: 

By any person who though not a party to the action or 
proceeding has a substantial interest in the event ; or is 
privy in law, in blood, or in estate to any party thereto. ‘ 

A statement made by a party to an action may be an ad- 
mission whenever it is made, unless it is made by a person, 
suing, or sued in a representative character only, in which 
case [it seems] it must be made whilst the person making 
it sustains that character. 

A statement made by a person interested in an action, 
or by a privy to any party thereto, is not an admission 
unless it is made during the continuance of the interest 
which entitles him to make it. 

Illustrations. 

{a) The assignee of a bond sues the obligor in the name of the 
obligee. 

An admission on the part of the obligee that the money due ha^ been 
paid is relevant on behalf of the defendant.* 

• Sec Note XI. 

* See Moriarty y, L. C, ^ D, Co.^ L, R. 5 Q. B. 320. 
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{b) An admission by the assignee of the bond in the last illustration 
would also be relevant on behalf of the defendant. 

(r) A statement made by a person*before he becomes the assignee of 
a bankrupt is not relevant as an admission by him in a proceeding by 
him as such assignee.* 

(d) Statements made by a person as to a bill of which he had been 
the hrdder, are not relevant as against the holder, if they are made 
after he has negotiated the bill.* 


Article 17.* 

ADMISSIONS BY AGENTS AND PERSONS JOINTLY INTERESTED 

WITH PARTIES. 

Admissions may be made by agents authorised to make 
jlhem either expressly or by the conduct of their principals ; 
but a statement made by an agent is noi an admission 
merely because if made by the principal himself it would 
have been one. 

Partners and joint contractors are each other’s agents for 
the purpose of making admissions against each other in 
relation to partnership transactions or joint contracts. 

Barristers and solicitors are the agents of their clients for 
the purpose of making admissions whilst engaged in the 
actual management of the cause, either in court or in cor- 
respondence relating thereto ; but statements made by a 
barrister or solicitor on other occasions are not admissions 
merely because they would be admissions if made by the 
client himself. 


• See Note XII. 

* Fenwkk V, Tk^rnton^ M. & M. 51 (by l.ord Tentcrdcn). In Smith 
V. Mtfrgan^ 2 M. & R. 257, Tindal, C. J., decided exactly the reverse. 

* PiHock V. 2 Bmg. 269. 
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The fact that two persons have a common interest i n the 
same subject matter does not entitle them to make ad- 
missions respecting it as against each other. 

In cases in which actions founded on a simple contract 
have been barred by the statutes of limitations no joint 


contractor or his personal representative loses the benefit of 


such statute, by reason only of any wrftten acknowlcd. 
ment or promise made or signed by \ot by the agent dul 
authorised to make such acknowledgment or promise oi 


any other or others of them lor by reason only of payment 


of any principal, interest, or other money, by any other or 


others of them.]^ 

A principal, as such, is not the agent of his surety for 
the purpose of making admissions as to the matters for^ 


which the surety gives security. 


Illustrations, 

(a) The question is, whether a parcel, for the loss of which a Railway 
Company is sued, was stolen liy one of their servants. Statementf 
made by the station-master to a police-officer, suggesting that the 
parcel had been stolen by a porter arc relevant, as against the railway, 
as admissions by an agent.- 

(^) A allows his wife to carry on the business of his shop in his 
absence. A statement by her that he owes money for goods supplied 
to the shop is relevant against him as an admission by an agent* 

(r) A sends his servant, B, to sell a horse. What B says at the time 
of the sale, and as part of the contract of sale, is a relevant fact as 
against A, but what B says upon the subject at some different lime is 

* 9 Geo. IV. c. 14, s. I. Ihe words in the first set of brackets were 
added by 19 & 20 Viet. c. 97, s. 13. The words in the second set by 
s. 14 of the same Act. The language is slightly altered, 

* Kirkstall Bretvery v. Furness Ay., L. R. 9 Q. B. 468. 

* Cliffords. Burton^ 1 Bing. 199. 
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not relevant as against [though it nnght have been relevant if said 
by A himself]. 

\d) The question is, vrhether a ship remained at a port for an un- 
reasonable time. Letters from the plaintiff’s agent to the plaintiff 
containing statements which would have been admissions if made by 
the plaintiff himself are irrelevant as against him.* 

{e) A, B, and C sue D as partners upon an alleged contract re- 
specting the shipment of bark. An adniission by A that the bark was 
his exclusive propeAy and not the property of the firm is relevant as 
against B and 

(/) A, B, C, and D make a joint and several promissory note. 
Either can make admissions about it as against the rest.* 

{g) The question is, whether A accepted a bill of exchange. A 
notice to produce the bill signed by A’s solicitor and describing the bill 
as having been accepted by A is a relevant fact.* 

{h) The question is, whether a debt to A, the plaintiff, was due from 
B, the defendant, or from C. A statement made by A’s solicitor to B's 
solicitor in common conversation that the debt v'as due from C is not 
a relevant against A.* 

0 ) One co-part-owner of a ship cannot, as such, make admissions 
agains* another as to the part of the ship in which they have a common 
interest, even if he is co-partner with that other as to other parts of the 
ship.^ 

(y) A is surety for B, a clerk. B being dismissed makes statements 
as to sums of money which he has received and not accounted for. 
These statements are not relevant as against A, as admissions.* 


Article i8.* 

ADMISSIONS BY STRANGERS TO AN ACTION. 

Statements by strangers to an action are not relevant as 

• See Note XIII. 

* Heiyfarv. Harteke^ 5 Esp. 72. * iMngh&rn v. A//f/uU, 4Tau. 51 1. 

* iMi^as v. De La Cour^ 1 M. & S. 249. 

* Whiteamh v. Whittings 1 S. L. C. 644. 

* Halt v. Squirt, Ry. & Mo. 282. • Pttch v. Lyon, 9 Q. B. 147. 

* jaggers V. Binnmg, 1 Star. 64. 

* Smith V. Wkippingkam, 6 C. & P. 78. See also Evans v. Beattie, 
5 Esp. 26 ; Bacan v. Chtsnty, 1 Star. 192 ; Caermarthen R, C. v. Man* 
ehester R, C, L. R. S C. P. 685. 
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against the parties except in the cases mentioned in this 
Article, and in Article 19.^ 

In actions against sheriffs for not executing process 
against debtors, statements of the debtor admitting his 
debt to be due to the execution creditor are relevant as 
against the sheriff. ^ 

In actions by the trustees of bankrupts an admission by 
the bankrupt of the petitioning creditor’s debt is relevant as 
against the defendant.^ 

« 

Article 19.* 

ADMISSION BY PERSON REFERRED TO BY PARTY. 

When a party to any action or proceeding expressly 
refers to any other person for information in reference to 
a matter in dispute, the statements of that other person 
may be admissions as against the person who refers to 
him. 

Illustration, 

The question is, whether A delivered goods to B. B says “ if C ” (the 
carman) “will say that he delivered the goods, I will pay for them.” 
C’s answer may as against B be an admission.** 


Article 2o.t 

ADMISSIONS MADE WITHOUT PREJUDICE. 

No admission is relevant in any civil action if it is made 
either upon an express condition that evidence of it is not 

• See Note XIV. t See Note XV. 

• CooU V. Braham^ 3 Ex. 183. 

* Kitnpland v. Macaulay^ Peake, 95 ; Williams v. BrilgeSt 2 Star, 42. 

• yartrii v. Ltanard, 2 M. & S. 265 (adapted to the new law of 
btnkmptcy. 

♦ Daniel v. PUt^ 1 Camp. 366, n. 
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to be given, ^ or under circumstances from which the judge 
infers that the parties agreed together that evidence of it 
should not be given,* or if it was made under duress.* 

Article 21. 

CONFESSIONS DEFINED. 

A confession is an admission made at any time by a 
person charged with a crime, and suggesting the inference 
that he committed that crime. Confessions, if voluntary. 
are relevant facts as against the persons who make them only. 

Article 22.* 

CONFESSION caused BV INDUCEMENT, THREAT, OR PRO- 
MISE, WHEN IRRELEVANT IN CRIMINAL PROCEEDING. 

No confession is deemed to be voluntary if it appears to 
the judge to have been caused by any mducement, threat, 
or promise, proc eeding from a person in authority , and 
having reference to the charge against the accused person, 
whether addressed to him directly or brought to his know- 
ledge indirectly ; 

and if (in the opinion of the judge) such inducement, 
threat, or promise, gave the accused person reasonable 
grounds for supposing that by making a confession he would 
gain some advantage or avoid some evil in reference to the 
proceedings against him. 


• Sec Note XVI. 

* Ccvy V. BrHton^ 4 C. & P. 462. 

* Paddock V. Forester^ 5 M. & G, 918. 

* StockJtHh V. Dt TasMfPtr Kllenborough, C. J., 4 Cam. Ii. 
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But a confession is not involuntary, only because it ap- 
pears to have been caused by the exhortations o f a person 
in authority to make it as a matter of religious duty, or by 
an inducement collateral to the proceeding, or by induce- 
ments held out by a person not in authority. 

The prosecutor, officers of justice having the prisoner 
in custody, magistrates, and other persons*in similar posi- 
tions, are persons in authority. The master of the prisoner 
is not as such a person in authority if the crime of which the 
person making the confession is accused was not committed 
against him. 

A confession is deemed to be voluntary if (in the opinion 
of the judge) it is shown to have been made after the com - 
plete removal of the impression produced by any induce- 
ment, threat, or promise which would otherwise render it 
involuntary. 

Faq[s discovered in consequence of confessions impro- 
perly obtained, and so much of such confessions as dis- 
tinctly relate to such facts, may be proved. 


Illustrations. 

{a) The question is, whether A murdered B. 

A handbill issued by the Secretary of Stale, promising a reward and 
pardon to any accomplice who would confess, is brought to the know- 
ledge of A, who, under the influence of the hope of pardon, makes a 
confession. This confession is not voluntary.' 

{b) A being charged with the murder of B, the chaplain of the gaol 
reads the Comminution Service to A, and exhorts him upon religious 
grounds to confess his sins. A, in consequence, makes a confession. 
This confession is voluntary.’ 

* V. Bostoell, C. A Marsh. 584. 

* V. Cilham . 1 Moo. C. C. 1^. In this case the exhortation was 
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{c) The gaoler promises to allow A, who is accused of a crime, to 
see his wife, if he will tell where the property is. A does so. This is 
a voluntary confession.* 

W A is accused of child murder. Her mistress holds out an induce* 
ment to her to confess, and she makes a confession. This is a volun* 
tary confession, because the mistress is not a person in authority.* 

{e) A is accused of the murder of B. C, a magistrate, tries to 
induce A to confess by j^romising to try to get him a pardon if he does 
so. The Secretarjtof State informs C that no pardon can be granted, 
and this is communicated to A. After that A makes a statement. This 
is a voluntary confession.* 

(/) A, accused of burglary, makes a confession to a policeman under 
an inducement which renders it involuntary. Part of it is that he (A) 
had thrown a lantern into a certain pond. The fact that he said so, 
and that the lantern was found in the pond in consequence, may be 
proved.^ 


Article 23."^ 

CONFESSIONS MADE UPON OATH, &C. 

Evidence amounting to a confession may be used as such 
against the person who gives it, although it was given upon 
oath, and although the proceeding in which it was yiven 
had reference to the same subject-matter as the proceeding 
in which it is to be proved, and although the witness might 

• Sec Note XYH. 

that the accused man should confess “to God,” but it seems from 
parts of the case ihit he was urged also to confess to man “to repair 
any injury done to the laws of his country.” As is always the case in 
Moody^t reports, no reasons are given for the judgment. The principle 
seems to be that a man is not likely to tell a falsehood in such cases, 
from religious motives. ITie case is sometimes cited as an authority for 
the proposition that a clergyman may be compelled to reveal confes- 
sions made to him professionally. It has nothing to do with the subject. 

» E, V. Uoyd, 6 C. & P. 393. » A». v. AAwr, 2 Den. C. C. 522. 

• F, v. 4 C. & P. 221. ^ 2*^ - 

* iP, V, 9 C. & P. 364. This is not consistent, so far as the 

proof of the words goes, with F. v. Warwickskall, i Leach, 263. 
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have refused to answer the questions put to him; but if, 
after refusing to answer any such question, the witness is 
improperly compelled to answer it, his answer is not a 
voluntary confession.^ 

Illustrations, 

{a) The answers given by a bankrupt in his examination may be used 
against him in a prosecution for offences against thc^aw of bankruptcy.* 
{b) A is charged with maliciously wounding B. 

Before the magistrates A appeared as a witness for C, who was 
charged with the same offence. A*s deposition may be used against 
him on his own trial * 


Article 24. 

CONFESSION MADE UNDER A PROMISE OF SECRECY. 

If a confession is otherwise relevant, it does not become 
irrelevan t merely beca use it was made under a promise of 
secrecy, or in consequence of a deception practised on the 
accused perso n for the purpose of obtaining it, or when he 
was drunk, or because it was made in answer to questions 
which he need not have answered, whatever may have been 
the form of those questions, or because he was not warned 
that he was not bound to make such confession, and that 
evidence of it might be given against him.^ 

Article 25, 

STATEMENTS BV DECEASED PERSONS WHEN RELEVANT. 

Statements written or verbal of facts in issue or relevant 

* R, V. Qarb^ 1 Den. 236, 

* R, V. Scotty 1 D. & B. 47 ; R. v. Widdop^ L. R. 2 C. C. 5. 

* R, V. ChidUy Cummins^ 8 C, C. C. 365. 

* Cases collected and referred to in 1 Fh. £v, 420, and T. E. s. 804. 
See, too, Joy, sections iii., iv., v. 
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to the issue are relevant, if the person who made the state- 
ment is dead, in the cases, and on the conditions, specified 
in articles 2 6-3 1 , both inclusive. In each of those articles the 
word ** declaration ” means such a statement as is herein 
mentioned, and the word 
by whom such a statement was made « 


Article 26.* 

DYING DECLARATION AS TO CAUSE OF DEATH. 

A declaration made by the declarant as to the cause of 
his death, or as to any of the circumstances of the transac- 
tion which resulted in his death, is relevant 

only in trials for the murder or manslaughter of the 
declarant ; 

and only when the declarant is shown, to the satisfaction 
of the judge, to have been in actual danger of death, and to 
have fi ^ lven up all hope of recovery at the time when his 
declaration was made. 

Such a declaration is not irrelevant merely because it was 
intended to be made as a deposition before a magistrate, 
but is irregular. 

Illustrations, 

(a) The question is, whether A has murdered B. 

B makes a statement to the effect that A murdered him. 

B at the time of making the statement has no hope of recovery, 
though his doctor had such hopes, and B lives ten days after making 
the statement. The statement is relevant.' 

B, at the time of making the statement (which is uTitten down), 
says something, which is taken down thus—** 1 make the above state- 


♦ Sec Note XVUI. 

* S. V. Mosl^\ 1 Moo. 97. 
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mc&t with the fear of death before me, and with no hope of 
recovery.*’ B, on the statement being read over, corrects ihii* to 
“ with no hope at Resent of my recovery.*’ B died thirteen hours 
af^rwards. TTie statement is irrelevant.* 

(d) The question is whether A administered drugs to a woman with 
intent to procure al)ortion. Tl\c woman makes a statement which 
would have been admissible had A been on his trial for murder. The 
statement is irrelevant.* 

(r) The question is, whether A murdered B. A dping declaration by 
C that he (C) murdered B is irrelevant.* 

((f) The question is, whether A murdererl B. 

B makes a statement before a magistrate on oath, ami mokes her 
mark to it, and the magistrate signs it, but not in the presence of A, so 
that her statement was not a deposition within the statute then in force. 
B, at the time when the statement was made, uas in a dyiiqt fttaic, and 
had no hoj)e of recover)'. The statement is relevant.* 


Article 27.* 

DECLARATIONS MADE IN THE COURSE OF IIUSINESS 

PROFESSIONAL DUTY. 

A declaration is relevant when it was made by the 
declarant in the ordinary course of business, or in the 
discharge of professional duty J at or near the time when 
the matter stated occurred,*^ and of his 0^ kn owledge. 


• See Note XIX. 

I F. V. y^nkims, L. K. i, C. C. R, 187. 

* F, V. IlinJ^ Bell 253, following K. v. Ilutckmion^ 2 U, Sc C. 
608. n., quote<l in a note to A*, v. A/ak/. 

* Grays Case, Ir. Cir. Rep. 76. 

* F, V. Woodcock, I East. P. C. 356. In this case, Eyre, C. B., U 
said to have left to the jury the question, whether the deceased was not 
in fact under the apprehension of death ? i l.each, 504. Tlic case was 
decided in 17S9. It is now settled that the question is for the iu^k|[e. 

* Doc V. Tur/ord, 3 B. & Ad, 
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Such declarations are irrelevant except so far as they 
relate to the matter which the declarant staled in the ordi- 
nary course of his business or duty. 


Illustrations. 

{a) The questioiys, whether A delivered certain beer to B. 

The fact that a deceased drayman of A’s, on the evening of the de- 
livery, made an entry to that effect in a book kept for the purpose, in 
the ordinary course of business, is relevant.* 

{b) The question is, what were the contents of a letter not produced 
after notice. 

A copy entered immediately- after the letter was written, in a book 
kept for that purpose, by a deceased clerk, is a relevant fact.’ 

(r) The question is, whether A was arrested at Paddington, or in 
South Molion Street, 

A certificate annexed to the writ by a deceased sheriff s officer, and 
returned by him to the sheriff, is relevant so far as it relates to the 
fact of the arrest ; but irrelevant so far as it relates to the place where 
the arrest took place.* 

(</) The course of business was for A, a workman in a coal-pit, to 
tell B, the foreman, what coals were Sold, and for B (who could not 
write) to get C to make entries in a book accordingly. 

The entries (A and B l)cing dead) arc not relevant, l)ecause B, for 
whom they were made, did not know them to be imSIi 
(c) Tlie question is, what is A’s age. A statement by the incumbent 
in a rc j^dstcr of baptisms, that he was baptised on a given day isjxlt- 
vant A statement in the same register that he was bom on a given 
it irrelevant, liecautc it was not the incumbent's duty to make it.* 


itf V. Torrtngton^ I S. L. C. 328, 7th cd. 

* Pritt V, FaireUmgk^ 3 Camp. 30$. 

* Cksmbert y. Bfrnascom^ 1 C. M. & R. 347 ; sec, too, Smith v. 

, L. R. 1 Q. B. 326. 

* Brain v. Prttce^ 1 1 M. & W. 773. 

* V. Clapham^ 4 C. & P. 29. 
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Article 28.* 

DECLARATIONS AGAINST INTEREST. 

A declaration is relevant if the declarant had peculiar 
means of knowing the matter stated, if he had jao^jntercst 
tojjiisjepresent it, and if it was opposed jo his pecuniary: 
or proprietary interest.^ The whole of any such declara- 
tion, and of any other statement referred to in it, is re- 
levant, although matters may be stated which were not 
against the pecuniary or proprietary interest of the decla- 
rant ; but statements, not referred to in, or necessary to 
explain such declarations, are not relevant merely because 
they were made at the same time or recorded in the same 
place.^ 

A declaration may be against the [pecuniary interest ol 
the person who makes it, if jurt of it charges him with a 
liability, t hough other parts of the book or document in 
which it occurs may discharge him from such liability m 
whole or in part, and [it seems] though there may be no 
proof other than the statement itself either of such liability 
or of its discharge in whole or in part.^ 

A statement made by a declarant holding a limited 
interest in any property against the interest of the jeyer- 
sioner therein is not a declaration agajpst proprietary interest 


• Sec Note XX, 

* These are almost the exact words of Baylcy, J., in Gleadaw v. Atkin^ /. 
1 C. & M. 425. 

* Illostrations (a) (^) and (r). * Illustrations {d) and U). 

* IllnstrationC^) ; tee Lord CampbeU's Judgment in case ^{ooted, p, 177. 

D 2 
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An endorsement or memorandum of a payment made 
upon any promissory note, bill of exchange, or other 
writing, by or on behalf of the party to whom such pay- 
ment was made, is not sufficient proof of such payment 
to take the case out of the operation of the Statutes of 
Limitation ; ^ but any such declaration made in any other 
form by or by fhe direction of the person to whom the 
payment was made is when such person is dead, sufficient 
])roof for the purpose aforesaid.^ 

Any endorsement or memorandum to the effect above 
mentioned made upon any bond or other specialty by a 
deceased person, is regarded as a declaration against the 
proprietary interest of the declarant for the purpose above- 
mentioned, if it is shown to have been made at the time 
when it purports to have been made f but it is uncertain 
whether the date of such endorsement or memorandum 
may be presumed to be correct without independent 
evidence.* 

Statements of relevant facts opposed to any other than 
the pecuniary or proprietary interest of the declarant are 
not relevant as such.^ 


(rt) The question is., whether a i>er»on was bom on a particular day. 


* 9 Geo. IV. c. 14, s. 3. » Bradlty v. James^ I3 C. B. 822. 

3 ^ 4 ^^ ill* 1\ • c. 4^1 which is the Statute of Limitations relating to 

S|Kciallieh, has no provwon similar to 9 Geo. IV. c, 14, s. 3. Hence, 
in this case the ordinary rule is unaltered. 

• See the question discussed in 1 Ph. Ev. 302-5, and T. E. ss.625-<9, 

.md see article 85. ‘ Illustration (4). 
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An entry in the book of a deceased man-midwife in these words 
is relevant :* 


** \V. Fowden, Junr.’s wife, 

Filius circa hor. 3 post rnerid. natus H, 
W. Fowden, Junr., 

Ap. 22, hlius natus, 

Wife, L\ 6s, If/., 

Pd. 25 Oct.. 1768.'’ 


(^) The question is, whether a certain custom exists in a part of a 
parish. 


The following entries in the parish books, signed by dcjgg^cfl church- 
wardens, are relevant— 

It is our ancient custom thus to proportion church -lay. 'I’he 
cha{)elry of Haworth pay one-fifth, Ac.” 

hollowed by — 

“ Received of Haworth, who this year divsputed this our ancient 
custom, but after we had sued him, Ijai^il accordingly— ^8, and 
for costs.” * 

(r) The question is, whether a gate on certain land, the property of 
which is in dispute, was repaired by A. 

An account by a deceased steward, in which he charges .\ with the 
expense of repairing the gate is irrelevant, though it would have been 
relevant if it had appeared that A admitted the charge.* 

(</) The question is, whether A received rent for certain land. 

A deceased steward’s account, charging himself with the receipt of 
such rent for A, is relevant, although the balance of the whole account 
is in favour of the steward.^ 

(r) The question is, whether certain repairs were done at A’* 
expense. 


A bill for doing them, reccipteti by a deceased carpenter, is 

relevant * \ . . , , . 

irrelevant* J being no other evidence either that the repairs 

were done, or that the money was paid. 


V. Ridgway^ 2 Smith L. C. 318, yih cd. 

• Stead V. Heaton^ 4 T. R. 669. 

• Dee V. Beviss^ 7 C. B. 456. 

• WtlUams V. Crat>es^ 8 C. & P. 592. 

• R, V, Heyford^ note to Higkam v. Ridgway^ 2 S. L. C. 333* 7th ed. 

• Doev, VawUSf 1 Mo. St Ro, 261. 
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{f) The question is, whether A (deceased) gained a settlement in 
the parish of B by renting a tenement. 

A statement made by A, whilst in possession of a house, that he had 
paid rent for it, is relevant, becauses it reduces the interest which 
would olhen^dse be inferred from the fact of A’s possession.' 

(^) The question is, whether there is a right of common over a 
certain held. 

A statement by A, a deceased tenant for a term of the land in ques- 
tion, that he had nS such right, is relevant as against his successors in 
the term, but not as against the owner of the field.* 

(//) The question is, whether A was lawfully married to B. 

A statement by a deceased clergyman that he performed the marriage 
under circumstances which would have rendered him liable to a 
criminal prosecution, is not relevant as a statement against interest.* 

Article 29. 

DECLARATIONS BY TESTATORS AS TO CONTENTS OF WILL. 

When there is a question as to the contents of a lost will , 
the declarations of the deceased testator as to its contents 
are relevant, whether they were made before or after the loss 
of the will.* 

Article 30.* 

DECLARATIONS AS TO PUBLIC AND GENERAL RIGHTS. 

Declarations are relevant (subject to the third condition 
mentioned in the next article) when they relate to the 
existence of any public or general right or custom or matter 

• Sec Note XXI. Also sec Wetks v. Sparkt^ l M. & S. 679 ; Crease 
V. If arret/, 1 C. M. & R. 917. 

* A*. V, Exeter, L, R. 4 Q. B. 341. 

♦ Tapemikk v. Bridgev^ater^ 5 E. & B. 166. 

• Sussex Peeraee Case^ 1 1 C. & F. loS. 

* Sudden v. St. Leonards, 'Weekly Notes,* Mar. 25, 1876, p. 114. 
In questions between the heir and the legatee or devisft^ch state- 
ments would probably be relevant as admissions by a privy in law, 
estate, or blood 
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of public or general interest But declarations as to par- 
ticular facts f rom whjgh the existence of any such public 
or general right or custom or matter of public or general 
interest may be inferred, are irrelevant. 

A right is public if it is common to all Her Majesty’s 
subjects, and declarations as to public rights are relevant 
whoever made them. * 

A right or custom is general if it is common to any 
considerable number of persons, as the inhabitants of a 
or the tenants of a manor. 

Declarations as to general rights are relevant only when 
they were made by persons who are shown, to the satisfaction 
of the judge, or who appear from the circumstances of their 
statement, to have had competent means of knowledge. 

Such declarations may be made in any form and manner. 


Illustrations. 

{a) The question is, whether a r gad is, 

A statement by A (deceased) that it is public is relevant.' 

A statement by A (deceased) that he planted a willow (still standing) 
to show where the boundary of the road had been wh^n he was a boy 
is irrelevant* 

(^) The following are instances of the manner in which declarations 
as to matters of public and general interest may be made : — 'fhey may 
be made in 

Maps p repared by or by the direction of persons interested in the 
matter ; • 

Copies of Court rolls ; * 


* Craut V. Barrett^ per Parke, B., i C. M. & R. 929. 

• B. V. Blisst 7 A. & E. 550. 

■ Implied in Hammond v. Bradstr^et, 10 Ex. 390, and Pipe v, 
Fuleher^ 1 E. & E. ill. In each of these cases the mao was reiecte^ 
as not properly qualified. * Crease v. Barrett, 1 C. M, & R. 928. 
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Deeds and leases b etween private persons ; * 

Verdicts, judgments, decrees, and orders of Courts, and similar 
bodies* if ^nal.* 


Article 31.* 

DECLARATIONS AS TO PEDIGREE. 

A declaration's relevant (subject to the conditions herein- 
after mentioned) if it relates to the existence of any relation - 
ship between persons, whether living or dead, or to the 
bird], marriage , or death of any person, by which such 
relationship was constituted, or to the time or place at 
which any such fact occurred, or to any fact immediately 
connected with its occurrence.^ 

Such declarations may express either the personal know- 
ledge of the declarant, or information given to him by other 
persons q ualifie d to be declarants, but not information 
collected by him from persons not qualified to be decla- 
rants.*^ They may be made in any form and in any 
document or upon any thing in which statements as to 
relationship are commonly made.® 

The conditions above referred to are as follows — 

(1) Such declarations are relevant only in cases in which 
the pedigree to which they relate is in issue, and not to 
cases in which it is only relevant to the issue ; ’ 

(2) They must be made by a declarant shown to be 

• See Note XXII. 

* PiaxtOH V. Darf^ 10 B. & C. 17 . 

* Dukf of Nnocasit^ v, Broxtowt^ 4 B. & Ad. 273. 

» Pim V. Curfll, 6 M. & W. 234. 266. ♦ lUustraUon (a). 

* V. LoK»mIest 6 M. & G. <27 . • lUostration (r). 

* lUiistration 
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legitimately related by blood to the person to whom they 
relate ; or by the husband or wife of such a person.^ 

(3) They must be made before the question in relation 
to which they are to be proved has arisen ; but they do not 
cease to be relevant because they were made for the purpose 
of preventing the question from arising.'^ 

This condition applies also to statement! as to public and 
general rights or customs and matters of interest. 

Illustratiom, 

(a) The question is, which of three sons (Fortunatus, Stephanus, 
and Achaicus) bom at a birth is the ehJest. 

The fact that the father said that Achaicus was the youngest, and he 
took their names from St. Paul’s Epistles (see i Cor. xvi. 17), and the 
fact that a relation present at the birth said that she tied a siring round 
the second child’s arm to distinguish it, are relevant.* 

(/') 1'he question is, whether one of the cestms que iHf in a lease for 
lives is living. 

The fact that he was believed in his family to be dead is irrelevant, 
as the question is not one of pedigree.* 

{c) The following are instances of the ways in which statements as to 
pedigree may be made ; By family conduct or corresjKmdcnce ; in 
lyoks used as family reidsters ; in deeds and wills ; in inscriptions on 
tombstones, or portraits : in pedigrees, s o far as they state the relation* 
ship of l iving persons k nown to the compiler,* 

Article 32.* 

EVIDENCE GIVEN IN FORMER PROCEEDING WHEN RELEVANT. 

Evidence given by a witness in a previous action is rele- 

• Sec Note XXIII. 

* Shrewsbury Peera^ Case, 7 H. of L. 26, 

* Berkeley Peerage Case^ 4 Cam. 401 — 41 7, 

* Vin. Abr./rV. Evidence, T. b. 91. The report calls the son Achicus. 

* Whittuek V. Walters, 4 C. & P. 375. 

* In I Ph. Ev. 203-15, and T. E. ss. 583-7, these and many other 

forms of statement of the same sort are mentioned ; and see Davies v. 
Laumdes, 6 M. & G. 527. ^^Vn/ \r . f 8 yiT e (a 
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vant for the purpose of proving the matter stated in a 
subsequent action, or in a later stage of the same action, 
when the witness is dead, ^ or is mad, ^ or so ill that he will 
probably never be able to travel,^ or is kept out of the way 
by the adverse party,* or in civil, but not, it seems, in 
criminal cases, is out of the jurisdiction of the Court,® or, 
perhaps, in civil,*but not in criminal, cases when he cannot 
^ fcundJ 

Provided in all cases — 

(1) That the person against whom the evidence is to be 
given had the right and opportunity to cross-examine the 
declarant when he was examined as a witness 

(2) That the questions in issue were substantially the 
same in the first as in the second proceeding ; ’ 

Provided also— 

(3) That the action, if civil, was between the same parties 
or their representatives in interest;^ 

(4) That, in criminal cases, the same person is accused 
u|>on the same facts.® 


Article 33. 

DEPOSITIONS BEFORE MAGISTRATES. 

A deposition taken under ui & 12 Viet c. 42, s. itj may 
be produced and given in evidence at the trial of the person 
against whom it was taken, 

• Mayor of Doncaster v. Day^ 3 Tau. 262. 

• R. V, Eriswlt, 3 T. R. 72a » R, v. 6 C. & P. 176. 

• R, V. Scaift^ *7 Q* 238, 243. 

• Fry V. 1 Aik. 444 ; R. v. ScaifCy 17 Q. B. 243. 

• GodboUt p. 326, case 418 ; R. v, Scai/cy 17 Q, B. 243. 

^ Dae V. Tatkamy 1 A. & E. 319 ; Doc v. Derln>y l A. & E. 783. 785, 
7^ * Bmtov^s Case, Dears. 405. 
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if it is proved [to the satisfaction of the judge] that the 
witness is dead, or so ill as not to be able to travel [although 
there may be a prospect of his recovery] 

[or, if he is kept out of the way by the person accused] * 
or, [probably if he is too mad to testify,] ^ and 
if the deposition purports to be signed by the justice by 
or before whom it purports to have been tauten ; and 
if it is proved by the person who offers it as evidence 
that it was taken in the presence of the person accused, and 
that he, his counsel, or attorney, had a full opportunity of 
cross-examining the witness ; 

Unless it is proved that the deposition was not in fact 
signed by the justice by whom it purports to be signed 
[or, that the statement was not taken upon oath ; 
or [perhaps] that it was not read over to or signed by the 
witness].^ 

If there is a prospect of the recovery of a witness 
proved to be too ill to travel, the judge is not obliged to 
receive the deposition, but may po stpone t he trial.® 

When a deposition or other record of evidence is used as 
evidence in a subsequent proceeding, the same objections 
may be made to the reading of any part of it as might have 
been made when it was originally taken by the party who 


* A. V, Stephenson^ L. & C. 165. 

* R, V. Scaife^ 1 7 Q. B. 773. ■ Analogy of R, v. Scai/c. 

^ I believe the above to be the effect of 1 1 A 12 Viet. c. 42, %. 17, as 
interpreted by the cases referred to, the effect of which U given by the 
words in brackets, also by common practice. Nothing can be more 
rambling or ill-arranged than the language of the section itself See 
1 Ph. £v. 87-100 ; T. £. s. 448, &c. 

* R, V. Tait, 2 F. A F. 553. 
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might have objected when the question was asked, but no 
one can object to the reading of an answer to a question 
asked by the representative of his own party. ^ 

Article 34. 

DEPOSITIONS UNDER 30 & 3I VICT. C. 35, S. 6. 

A deposition taken for the perpetuation of testimony in 
criminal cases, under 30 & 31 Viet, c. 35, s. 6, may be 
produced and read as evidence, either for or against the 
accused, upon the trial of any offender or offence * to which 
it relates — 

if the deponent is proved to be jead . or 
if it is proved that there is no reasonable probability that 
the deponent will ever be able to travel or to give evidence, 
and 

if the deposition purports to be si gned by the justice by 
or before whom it purports to be taken, and 

if it is proved to the satisfaction of the Court that reason- 
able notice of the intention to take such deposition was 
served upon the person (whether prosecutor or accused) 
against whom it is proposed to be read, and 

that such person or his counsel or attorney had or might 
have had, if he had chosen to be present, full opportunity 
of cross-examining the dei)onent® 

* Hutekimson v. Bernard^ 2 Moo. & R. 1. • Sic, 

• 30 & 31 Viet. c. 35, s. 6. The section is very long, and as the first 
part of it belongs rather to the subject of criminal procedure than 
to the subject of evidence, I have omitted it. The language is slightly 
altered. 1 have not referred to depositions taken before a coroner (see 
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Article 35. 

RELEVANCY OF STATEMENT IN CERTAIN ACTS OR NOTIFI* 

CATIONS. 

When any Act of state or any fact of a public nature is in 
issue or relevant to the issue, any statement^f it made in a 
recital contained in any public Act o f Parliament, or in any 
Royal proclamation or speech of the Sovereign in opening 
Parliament, or in any address to the Crown of either House 
of Parliament, is a relevant fact.^ 


Article 36. 

RELEVANCY OF ENTRY IN PUBLIC RECORD MADE IN PER- 
FORMANCE OF Dinx 

An entry in any official book, register, or record kept in 
any of Her Majesty’s dominions or at sea, or in any foreign 
country, stating a fact in issue or relevant fact, and made 
in proper time by any person in the discharge of any duty 
imposed upon him by the law of the place in which such 
book, register, or record is kept, is itself a relevant fact.* 


7 Geo. IV. c. 64, s. 4), because the section says nothing about the con* 
ditions on which they may be given in evidence. ITicir relevancy, 
therefore, depends on the common law principles expressed in article 33. 
They must be signed by the coroner ; but these are matters not of 
evidence, but of criminal procedure. 

* R, V. Francklin, 17 S. T. 636 ; R. v. Sutton^ 4 M. & S. 532. 

* T. £. (from GreenleaO ss. 1429, 1432. 
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Article 37. 

} * 

RELEVANCY OF STATEMENTS IN MAPS 

A 

Statements as to matters of general public history made 
in accredited historical books are relevant when the occur- 
rence of any suoh matter is in issue or relevant to the issue ; 
but statements in such works as to private rights or customs 
are irrelevant' 

\Submittc(f] Statements of facts in issue, or relevant 
facts made in published maps or charts gener ally off ered for 
public sale as to matters of public notoriety, such as the 
relative position of towns and countries, and such as are 
usually represented or stated in such maps, or charts, are 
themselves relevant facts;’ but such statements are irrele- 
vant if they relate to matters of private concern, or matters 
not likely to be accurately stated in such documents. 


, CHARTS, AND PLANS. 


Article 38. 

ENTRIES IN tradesmen’s BOOKS. 

No tradesman or handicraftsman keeping a shopbook, or 
his executors or administrators, may give his shopbook in 
evidence in any action for money due for wares delivered 
or work done above a year before the same action brought, 
unless he shall have obtained a bill of debt or obligation 
of the debtor for the said debt, or shall have brought some 

‘ See cases hi 2 Ph. Ev. 155-6. 

* In V. OrtoHf maps of Australia were given in evidence to show 
the situation of various places at which the defendant said he had lived. 
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action against the debtor for the debt or work within a jtai. 
next after the delivery of the wares or the work done. 

I'his does not extend to dealings between merchant 
and merchant, merchant and tradesman, or tradesman and 
tradesman, for anything directly falling within the compass 
or circuit of their m utual trad es and merchandises»J 

Article 39.* 

DEFINITION OF WORD “JUDGMENT.” 

The word “ judgment ” in articles 40-47 means any final 
judgment order or decree of any Court. 


Article 40. 

ALL judgments CONCLUSIVE PROOF OF THEIR LEGAL 

EFFECT. 

All judgments whatever are conclusive proof as against 
all the world of the e^stcnce of that state of things which 
they actually effect, and they are relevant when their own 
existence or the existence of the state of things so effected 
is a fact in issue or relevant to the issue. 

Illustrations. 

{a) The question is, whether A has been damaged by the negligence 
of his servant B in injuring C's horse. 


♦ Sec Note XXIV. 

* 7 James I. c. 12. This Act is printed in the revised edition of the 
Statutes. It appears to imply a rule that shopbooks are as such ad* 
missible in proof of what they state. If this ever was the law, it has 
been snperseded by the principles stated in articles 27 and 28. 
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Judgement in an action, in >vhich C recovered damages against A is 
conclusive proof as against B, that C did recover damages against A 
in that action.' 

{b) The question is, whether A, a shipowner, is entitled to recover as 
for a loss by capture against B an underwriter. 

A judgment of a competent French prize court condemning the ship 
and cargo as prize, is conclusive proof that the ship and cargo were lost 
to A by capture.* 

(r) llie question is, whether A can recover damages from B for a 
malicious ]>rosecution. 

The judgment of a Court by which A w'as acquitted is conclusive 
proof that A was acquitted by that Court.* 

(^) A, as executor to B, sues C for a debt due from C to B. 

The grant of j>robate to A is conclusive proof as against C, that A 
is B’s executor.'* 

(ri A is deprived of his living by the sentence of an ecclesiastical court. 

The sentence is conclusive proof of the fact of deprivation in all cases.® 

(/) A and B arc divorced a vinculo matrimonii by a sentence of the 
Divorce Court. 

The sentence is conclusive proof of the divorce in all cases.* 


Article 41. 

JUDGMENTS CONCLUSIVE AS BETWEEN PARTIES AND PRIVIES 
OF FACTS FORMING GROUND OF TUDGMENT. 

Every judgment is conclusive proof as against parties and 
privies of facts directly in issue in the case, actually decided 
by the Court, and appearing from the judgment itself to be 

* GrtfH v. Nm Kwer Company^ 4 T. R. 590. (See article 44, 
Illustration («/). 

* Involved in Geyser v. Apn/ar, 7 T. R. 6S1. 

* V. Tolkrvcy, 14 Ex. 301 ; and sec Caddy v. Barlcw, i Man. 
A Ry. 277. 

* Allen V. Dundoi. 37 K. 125—130. In this case the will to which 
probate bad been obtained was forged. 

* Judgment of Lord Holt in Philips v Bury^ 2 1 '. R. 546, 351. 

* Assumed in Netdkam v. Bremner^ L. R. i C. P. 5S2. 
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the ground on which it was based ; unless e\idencc was 
admitted in the action in which the judgment was delivered 
which is excluded in the action in which that judgment is 
intended to be proved. 


lilusfrations, 

(a) The question is, whether C, a pauper, is settled in parish A or 
parish B. * 

D is the mother and F. the father of C. I), E, and several of iheit 
children were removed from A to B before the question as to C’s settle- 
ment arose, by an order una[>j>ealcd a|;ptinst, which order descrilurd l> 
as the wife of E. 

The statement m the order that I> was* the wife of F. is conclusive as 
between A and II, ‘ 

{ 6 ) A and B each claim administration to the gotxN of C, deceased. 

Administration is jjranted to B, the jtidi,'mcnt declaring that, as 
far as appears bv the evidence. B has piuvotl himself next of km. 

Afterwards there is a suit between and It for tlie distribution of the 
effects of C. 'fhe declaration in the first suit is in the second suit 
conclusive proof as aifainst A tliat B is nearer of kin to C than A.’^ 

(c) A company sues A for unpaid premium and calls. A special 
case being stateii m the ('ourt of t ommuii I’Icas, A obtains judgment 
on the ground that he never was a shareholder. 

The company being wound up in the (\>uri of Chancery, A applies 
for the repayment of the sum he had paid for premium and calls. 'Fhc 
decision that he never was a shareholder is coiiclusivt?, ax l>etween him 
and the company that he never was a shareholder, and is therefore entitled 
to recover the sums he paid.* 

(df) A obtains a decree of judicial separation from her husband B, on 
the ground of cruelty and desertion, proved by her own evi dence. 

Afterwards B sues \ for dissolution of marriage on the ground of 
adultery, in which suit neither B nor A can give evidence. A charges 
B with cruelty and desertion. ITic decree in the first suit is jm^ levaiit in 
the second.* 

* i?. V, Hartington Middle Quarter^ 4 £. & B. 780. 

* Barrs v. Jackson^ I Phill, 582, 587, 

* Bank of Hindustan, &c., Allison s Case^ L. R. 9 Cb. App. 24. 

* Sioate v. Sioate^ 2 Swa. & Tri. 223. 


E 
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Article 42. 

STATEMENTS IN TUDGMENTS IRRELEVANT AS BETWEEN 
STRANGERS, EXCEPT IN ADMIRALTY CASES. 

Statements contained in judgments as to the facts upon 
/.which the judgment is based are irrelevant as between 
strangers, or as between a party, or privy, and a stranger, 
except' in the case of judgments of Courts of Admiralty 
condemning a ship as prize. In such cases the judgment is 
conclusive proof as against all the world of the fact on 
which the condemnation proceeded, where such fact is 
plainly stated upon the face of the sentence. 

Illustrations, 

(a) The question between A and B is, whether certain lands in Kent 
had been disgavelled . A special verdict on a feigned issue between 
C and D (strangers to A and B) finding that in the 2nd £dw. VI. a dU> 
gavelling Act was passed in words set out in the verdict is irrelevant* 

(^) The question is, whether A committed bigamy by marrying B 
during the lifetime of her former husband C. 

A decree in a suit of jactitation of marriage, forbidding C to claim to 
be the husband of A, on the ground that he was not her husband, is 
irrelevant.* 

(r) The question is, whether A, a shipowner, has broken a warranty 
to B an underwriter , that the cargo of the ship whose freight was 
insured by A was neutral property. 

The sentence of a French court condemning ship and cargo, on 
the ground that the cargo was enemv*s property, is conclusive proof in 
favour of B that the cargo was enemy's property (though on the facts 
the Court thought it was not.) * 

* This exception is treated by Lord Eldon as an objectionable 
anomaly in Lothian v. Henderson, See, too, Castrigue v. Imrie^ 3 B. & P. 
545. L. R. 4 E. & 1 . App. 434-5. 

* Doe V. Brydgts^ 6 M. & G. 2S2. 

* Duekess of Kingston's Case^ 2 Smith’s Leading Cases, 76a 

* Geyer v. Agnihar^ 7 T. R. ^i. 
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Article 43. 


EFFECT or JUDGMENT PLEADED AS AN ESTOPPEL 

If a judgment is not pleaded by way of cstop(>el it is as 
between parties and privies a whenever any 

matter which was or might have been decked in the action 
in which it was given is in issue or relevant to the issue in 
any subsequent action. 

Such a judgment is jondusjvgjirggf of the facts which it 
decides, or might have decided, if the party who gives 
evidence of it had no opportunity of pleading it as an 
estoppel. 

Illustratwns. 


{a) A sues B for deepening the channel of a stream, whereby the 
flow of water to A’s mill was diminished. 

A verdict recovered by B in a previous action for suUtantially the 
same cause, and which might have been pleaded as an cstop{>cl, is 
relevant, but not conclusive in B*s favour.' 

{ 6 ) A sues B for breaking and entering A’s land, and building thereon 
a wall and a comice. B pleads that the land was hit, and obtains a 
verdict in hU favour on that plea. 

Afterwards B’s devisee sues A’s wife (who on the trial admitted that 
she claimed through A ) for pulling down the wall and cormce. .vs the 
first judgment could not be pleaded as an estoppel (the wile’s right not 
appearing on the pleadings), it is (g||£|usn^in B’s favour that the land 
was bis.* 


' Vfic^Af V. IVincAt 2 B, A A. 662 ; and see FeversAam v. Et 
II Ex. 391. 

* Whitaker v. Jaeksan^ 2 II. A C. 926. This had previously been 
doubted. See 2 Ph. £v« 24, n. 4. 


£ 2 
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Article 44. 

JUDGMENTS GENERALLY IRRELEVANT AS BETWEEN 

STRANGERS. 

Judgments are not relevant as rendering probable facts 
which may be iryerred from their existence, but which they 
neither state nor decide — 

As between strangers 

As between parties and privies in suits where the issue is 
different even though they relate to the same occurrence or 
subject matter ; 

Or in favour of strangers against parties or privies. 

But a judgment may be relevant as between strangers : 

(1) As being an admission, or 

(2) If it relates to a matter of public or general 
interest, as a statement under article 30. 

Illustrations. 

(a) The question is, whether A has sustained loss by the negligence 
of B his servant, w'ho has injured C’s horse. 

A judgment recovered by C against A for the injury, tliough con- 
clusive as i^ainst R, as to the fact that C recovered a sum of money 
from A, is irrelevant to the question, whether this was caused by B’s 
negligence.* 

(A) The question whether a bill of exchange is forged arises in an 
action on the bill, 'the fact that A was convicted of forging the bill is 
^levant,* 

(<*) A collision talces place between two ships A and B, each of 
w Inch is damaged by the other. 

The owner of A sues the owner of B, and recovers damages on the 
ground that the collision was the fault of B’s captain. This judgment 

’ GfWft V. AV?e A^rrrr Company ^ 4 T. R. 589. 

* Per Blackburn, J., in Castrifur v. Imru, L. R. 4 E. & I. App. 434. 
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is not conclusive in an action by the owner of B a^inst the owner of 
A, for the damage done to B.* [SemhU^ it is irrelevant.]* 

{d) A is prosecuted and convicted as a principal felon. 

B is afterwards prosecuted as an accessory to the felony committed 
by A. 

The judgment against A is irrelevant as against B, though A*s euil^ 
must beproved as aL^ainst B.* 

(<*) A sues B, a carrier, for goods deliveretl by A 40 B. 

A judgment recovered by B against a person to whom hr had 
delivered the goods, is relevant as an admission by B that he had them.* 
( f) A sues B for trespass on land. 

A judgment, convicting A for a nuisance by obstructing a highway on 
the place said to have been trespassed on is [at least] evidence to show 
that the place was a public highway [and is possibly concluMve l.* 


.'\kTit l.E 45. 

jrOGMLNTS CON’CLUSIVK IS FAVOUR OF JUIitiH. 

W hen any action is brought against any person for any 
thing done by him in a judicial capacity, the judgment 
delivered, and the j)roceedings antecedent thereto, arc 
conclusive proof of the facts there m st ated, whether they 
are or are not necessary to give the defendant juristliction. 

//lustration, 

A sues B (a justice of the peace) for taking from him a vessel and 500 It^s. 
of gunpowder thereon. B produces a conviction before himself of A 
for having gunpowder in a Ixiat on the Thames (against 2 Geo. 1 1 1 . c. 28). 

The conviction is conclusive proof for B, that the thing called a 
boat w^as a boaL * 


I Swab. Ad. 28. 

* On the general principle in Duchesn of Kingston's Case. 

* Semhle from R. v. Turnfr^ l Moo. C. C. 347. 

* Buller N. P. 242, b. • Petrie v. Auitall, 1 1 L*. 569. 

* SnitmiM V. Kinnaird^ 1 B. & B. 432. 
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Article 46. 

FJIAUD, COLLUSION, OR WANT OF JURISDICTION MAY BE 

PROVED. 

Whenever any judgment is offered as evidence under any 
of the articles hereinbefore contained, the party against 
whom it is so offered may prove that the Court which 
gave it had no jurisdiction, or that it has been reversed, 
or, if he is a stranger to it, that it was obtained by any 
fraud or collusion, to which neither he nor any person to 
whom he is pri\7 was a party. It is doubtful whether 
a jurty or ])rivy to such a judgment can show that it was 
o])tained by a fraud to which he was not a party.' 


Article 47. 

FOREIGN JUDGMENTS. 

The provisions of articles 40-46 apply to such of the 
judgments of Courts of foreign countries as can by law be 
enforced in this country, and so far as they can be so 
enforced.* 

* Cases collected in T. E. ss. 1524-1525, s. 153a Sec, too, 2 Ph. Ev. 35. 

* The cases on this subject are collected in the note on the Duchess 

2 S. L. C. 813-845. A list of the cases will be 
found in R. N. P. 221-3. The last leading cases on the subject are 
Godard v. Gray^ L. R. 6 Q. B. 139, and Castrique v. Imrie^ L. R. 
4 E. 8: 1 . App. 414 
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CHAPTER V.* 

OPINIONS WEEN RELEVANT AND J^HEN NOT, 

Article 48. 

OPINION GENERALLY IRRELEVANT. 

The fact that any person is of opinion that a fact in 
issue, or reicvant to the issue, does or does not exist is not 
regarded as relevant to the existence of such fact, within 
any of the articles hereinbefore contained, except in the 
cases specified in this chapter. 


Illustration, 

The question is, whether A, a deceased testator, was sane or not 
when he made his will. His friends* opinions as to his sanity, as ex- 
pressed by the letters which they addressed to him in his lifetime, are 
irrelevant.* 


Article 49. 

OPINIONS OF experts ON POINTS OF SCIENCE OR ART. 

^Vhen there is a question as to any point of science or art, 
the opinions upon that point of persons specially skilled in 
any such matter are relevant facts. 

Such persons are hereinafter called experts. 

The words, ** science or art ” include all subjects on which 
a course of special study or experience, is necessary to the 

• See Note XXV. 

‘ Wright V. Doe d. Tatkam^ 7 A & E. 313. 
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formation of an opinion,^ and amongst others the examina- 
tion of handwriting . 

When there is a question as to a foreign law the opinions 
of experts who in their profession are acquainted with such 
law are the only admissible evidence thereof, though such 
experts may produce to the Court books which they 
declare to be works of authority upon the foreign law in 
question, which books the Court, ha\dng received all neces- 
sary explanations from the expert, may construe for itself.* 

It is the duty of the j udge to decide, subject to the 
opinion of the Court above, whether the skill of any person 
in the matter on which evidence of his opinion is offered 
is sufficient to entitle him to be considered as an expert.* 

The opinion of an expert as to the existence of the facts 
on which his opinion is to be given is irrelevant, unless he 
perceived them himself/ 

Illustrations, 

(rt) The (}ucslion is., whether the death of A was caused by poison. 

The opinions of experts as to the symptoms prtiduced by the poison 
by which A is supposed to have died, are relevant.* 

(^) The question is, whether A, at the time of doing a certain act, 
was, by reason of unsoundness of mind, incapable of knowing the 
nature of the act, or that he was doing what was either wrong or con- 
trary to haw. 

The opinions of experts upon the question* whether the symptoms 
exhibited by A commonly show- unsoundness of mind, and whether 


‘ 1 S. L.C. 555. 7 ^ 1 ' (note to Carifrs,Bo(km): 28 Viet. c. l8,s. 18. 

• Baron de Bod/s Casf^ 8 Q. B. 250-267 ; Di Sora v. 

10 H. L. 624 ; Castri 4 fme v. /wne, L. R. 4 £. & I. App. 434 ; see, too, 
IHf ton's Casf^ 30 S. T. 510-51 1, 

• Brtsiow V. Se^MTfsllff 6 Ex. 275 ; Rowlfyx, L, 6* A' IV, Raihoay^ 

L. R. 8 Ex. 221, * I Ph. 507 ; T. E. s. 1278. 

• R, V. Palmtr See my * Gen. View of Grim. Law,' 357. 
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such unsoundness of mind usually renders persons incapable of knowing 
the nature of the acts which they do, or of knowing that what they do 
is either wrong or contrary to law, are relevant.* 

(r) The question is, whether a certain document was written by A. 
Another document is produced which is proved or admitted to have 
been written by A. 

The opinions of experts on the question whether the two documents 
were written by the same person or by different perstns, are relevant.* 
{d) The opinions of experts on the questions, whether in illustration 
(j) A’s death was in fact attended by certain symptoms; whether in 
illustration {h) the symptoms from which they infer that A was of 
unsound mind existed ; whether in illustration (r) either or both of the 
documents were written by A, are irrelevant. 

Article 50. 

FACTS BEARING UPON OPINIONS OF EXPERTS, 

Facts, not otherwise relevant, are relevant if they support 
or are inconsistent with the opinions of experts, when such 
opinions are relevant. 

IllmtratioHs, 

(a) The question is, whether A was poisoned by a certain poison. 

The fact that other persons, who were poisoned by that poison, 
exhibited certain symptoms which experts affirm or deny to be the 
symptoms of that poison, is relevant.* 

{d) The question is, whether an obstruction to a harbour is caused by 
a certain bank. An expert gives his opinion that it is not. 

The fact that other harbours similarly situated in other respects, but 
where there were no such banks^ * began to be obstructed at about the 
same time, is relevant. 

* J^. v. Dove {passim). Ilnd.^ 391. 

:♦ i8, s, 8, 

* V. Paimtff printed trial, p. 124, &c. In this case (tried in 1856) 

evidence was given of the symptoms attending the deaths of Agnes 
Senet, poisoned by strychnine in 1845, Mrs. Serjeantson .Smith, 
similarly poisoned in 1848, and Mrs. Dove, murdered by the same 
poison subsequently to the death of Cook, for whose murder Palmer 
was tried. * Faulkts v. CAadd, 3 Doug. 1 57. 
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Article 51. 

OPINION AS TO HANDWRITING, WHEN RELEVANT. 

When there is a question as to the person by whom any 
document was written or signed, the opinion of any person 
acquamted with the handwriting of the supposed writer 
that it was or was not written or signed by him, is a 

relevant fact. 

« 

A person is deemed to be acquainted iddi the handwriting 
of another person when he has at any time seen that person 
write, or when he has received documents purporting to be 
written by that person in answer to documents written by 
himself or under his authority and addressed to that person, 
or when^ in the ordinary course of business , documents pur- 
porting to be written by that person have been habitually 
su|)mitted to him.^ 

Illustration, 

The question is, whether a given letter is in the handwriting of A, a 
merchant in Calcutta. 

B is a merchant in London, who has written letters addressed to A, 
and received letters purporting to be written by him. C is B's clerk, 
whose duty it was to examine and hie B*s correspondence. D is B’s 
broker, to whom B habitually submitted the letters purporting to be 
written by A for the purpose of advising with him thereon. 

The opinions of B, C, and D on the question whether the letter is in 
the handwriting of A are relevant, though neither B, C, nor D ever saw 
A write.* 

The opinion of C, who saw A write once twenty years ago, is also 
relevant.* 

^ See Illustrations. 

* Does, Saekermare^ 5 A. & £. 705 (Coleridge, J.) ; 730 (Patteson, J.) ; 
739-^ (Denman, C. J.). 

* R, V. Home Tooke^ 35 S. T. 71-2. 
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Article 52. 

COMPARISON OF HAND^^TIITINGS. 

Comparison of a disputed handwriting with anv writing 
proved to the satisfaction of the judge to be genuine is per - 
mitted to be made by witnesses, and such writings, and the 
evidence ofjmtnessesjjresvtectmz the same, may be submitted 
to the Court and jury as evidence of the genuineness or 
otherwise of the writing in dispute. This paragraph applies 
to all courts of judicature, criminal or • civil, and to all 
persons having by law, or by consent of parties, authority 
to hear, receive, and examine evidence.' 

Article 53. 

OPINION AS TO existence OF MARRIAGE, WHEN RELEVANT. 

When there is a question whether two persons ^are or 
are not married, the opinion, expressed by conduct, of 
their acquaintances and friends is a relevant fact ; but such 
opinions are not sufficient evidence to prove a marriage 
in a prosecution for bigamy or in proceedings for a divorce, 
or in a petition for damages against an adulterer.® 

Article 54. 

GROUNDS OF OPINION, WHEN RELEVANT. 

Whenever the opinion of any person is relevant, the 
grounds o n which such opinion is based are also relevant 

Jllusiratum. 

An expert may give an account of experiments performed by him for 
the purpose of forming his opinion. 

* 17 & 18 Viet. c. 125, s. 27 ; 28 Viet c. i8, a. 8. 

* Morris y.Milier, 2 Burr. 2057; Birts.Borlow^ 1 Doug. 170; and 
see Cathnwood v. CmIoh, 13 Mow. 261. Compare v. " 

Dear, and B, 132. 
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CHAPTER VI * 

CJIARACTEH, W//EN RELEVANT AND WHEN NOT. 

Article 55. 

CHARACTER GENERALLY IRRELEVANT. 

The fact that a person is of a particular character is not 
deemed to be relevant to any inquiry respecting his conduct 
under any of the articles hereinbefore contained, except in 
the cases mentioned in this chapter. 

Article 56. 

evidence of character in criminal cases. 

In criminal proceedings, the fact that the person accused 

has a good character, is relevant ; but the fact that he has 

a bad character is irrelevant, unless it is itself a fact in 
~ — 

issue, or unless evidence has been given that he has a 
good character, in which case it becomes rele vant 

When any person gives evidence of his good character 
who— 

Being on his trial for any felony not punishable with 
death, has been previously conv icted of felony ; 

Or, who being upon his trial for any offence punishable 


• See Note XXVI. 

* 7 & 8 Gea IV. c. 28, s. ii, amended by 6 & 7 Will IV. c. ill. 
If **not punishable with death"' means not so punishalde at the time 
when 7 & 8 Geo. IV. c. 28 was passed (21 June 1827), this narrows the 
effect of the article considerably. 
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under the Larceny Act, i86i , has been previously con- 
victed of any felony, misdemeanour or offence punishable 
upon summaiy conviction 

Or who, being upon his trial for any offence against the 
Coinage Offences Act, i86i, or any former Act relating 
to the coin, has been previously convicted of any offence 
against any such Act.^ * 

The prosecutor may, in answer to such evidence of good 
character, give evidence of any such previous conviction 
before the jury return their verdict for the offence for which 
the offender is being tried.^ 

In this article the word character means reputation as 
distinguished from disposition, and evidence may be given 
only of general reputation and not of particular acts by 
which reputation or disposition is shown. ^ 

Article 57. 

CHARACTER AS AFFECl INC; DAMAGES. 

In civil cases, the fact that the character of any party to 
the action is such as to affect the amount of damages which 
he ought to receive, is generally irrelevant. *^ 

* 24 & 2S Viet c. q 6. s. 1 16. * 24 & 25 Viet. c. 99, s. 37. 

* See each of the Acts above referret! to. 

^ R, V. Rcfwtotty I L. & C. 520. 

* In I Ph. Ev. 504, &c., and T. E. s. 333, all the cases arc referred to. 
The most important are — v. Moor^ i M. & .S. 284, which treats the 
evidence as admissible, though perhaps it docs not absolutely affirm the 
proposition that it is so ; and Jones v. Sievensy 1 1 Price 235, see especially 
pp. *6$, 268, which decides that it is not. The question is now ren- 
dered comparatively unimportant, as the object for which such evidemee 
used to be tender^ can always be obtained 

plaintifi' to his credit 
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PART II. 

ON PROOF. 

CHAPTER VII. 

FACTS WHICH NEED NOT BE PROVED — JUDICIAL. 

NOTICE. 

Article 58.* 

OF WHAT FACTS THE COURT TAKES JUDICIAL NOTICE. 

It is the duty of all judges to take judicial notice of the 
following facts : — 

(1) All unwritten laws, rules, and principleshaving the 
force of law administered by any Cour t sitting under the 
authority of Her Majesty and her successors in England or 
Ireland, whatever may be the nature of the jurisdiction 
thereof.^ 

(2) All public Acts of Parliament,^ and all Acts of Parlia- 
ment whatever, passed since February 4, 1851, unless the 
contrary is expressly provided in any such Act* 

(3) The general course of proceeding and privileges of 
Parliament and of each House thereof , and the date and 
place of their sittings, but not transactions in their journals.* 

• Sec Note XXVIL 

* Ph. Ev. 460-1 ; T. E. s. 4, and see 36 & 37 Viet c. 66 (Judicature 
Act of 1873), ^ ^ 5 * 

* 13 A 14 Viet c. 21, ss. 7, 8, and see (for date) caption of session 

of 14 & 15 Viet • Ph. Ev. 460 ; T. E. s. 5. 
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(4) All general customs w hich have been held to have 
the force of law in any division of the High Court of 
Justice or by any of the superior courts of law or equity, 
and all customs which have been duly certified to and 
recorded in any such court ‘ 

(5) The course of proceeding and all rules of practice in 
force in the Supreme Court of Tustice. Coiyts of a limited 
or inferior jurisdiction take judicial notice of their own 
course of procedure and rules of practice, but not of those 
of other courts of the same kind, nor does the Supreme 
Court of Justice take judicial notice of the course of pro- 
cedure and rules of practice of such courts.* 

(6) The accession and the sign manual of Her 

Majesty and her successors.* 

(7) The existence and title of every State and Sovereig n 
recognised by Her Majesty and her successors.^ 

(8) The accession to office, names, titles, functions, and, 
when attached to any decree, order, certificate, or other 
judicial or official documents, ffie s ignatures^ of all the 
judges of the Supreme Court g f Justice.*^ 

(9) The Great Seal, the Privy Seal, the seals of the 

* The rule was that each Court took notice of customs held by or 
certified to it to have the force of law. It is submitted that the effect 
of the Judicature Act, which fuses all the courts together, must be to 
produce the result stated in the text. As to the old law, sec v. 
Chappell^ 14 M. & W. 649-50. 

* 1 Ph. Ev. 462-3 ; T. E. s. 19. 

* 1 Ph. £v. 458 ; T. £., ss. 16, 12. 

* I Ph. Ev. 460 ; T. E, 8. 3. 

* I Ph. 462 ; T. E. 19 ; and as to latter part, 8 & 9 Viet. c« 1 13, t. 2, 
as modified by 36 & 37 Viet c. 66, s. 76 (Judicature Act of 1873). 
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Superior Courts of Justice/ and all seals which any Court 
is authorised to use by any Act of Parliament,^ certain 
other seals mentioned in Acts of Parliament,* the seal of 
the Corporation of London,* and the s^l of any notary 
public.^ 

(10) The extent of the territories under the dominion of 
Her Majesty and her successors ; the territorial and poli- 
tical divisions of Englan d a nd Ireland, but not their geo- 
graphical position or the situation of particular places; 
the c ommencement, continuance, and termination of war 
between Her Majesty and any other Sovereign; and all 
other public matters directly concerning the general govern- 
ment of Her Majesty’s dominions.® 

(11) The ordinary course of nature, natural and artificial 
divisions of time, the meaning of English words.® 

(12) All otlier matters which they are directed by any 
statute to notice." 


Article 59. 

AS TO PROOF OF SUCH FACTS. 

No fact of which the Court will take judicial notice need 
be proved by the party alleging its existence; but the 
judge, if he is unacquainted with such fact, may refer to 


• The Judicature Acts confer no seal on the Supreme or High Court 
or its divisions. 

• D0e V. Bldwards^ 9 A. and E. 555, See a list in T. E. s. 6. 

• 1 Ph. Ev. 464 ; T. £. s. 6. • CoU v. Shrrard^ il Ex. 482. 

• I Ph. Ev. 466, 460, 458 ; and T. E. ss. 15-16. 

• I Ph. Ev. 465-6 ; T. E. s. 14. 

’ Articlea of War. See sec. I of the Mutiny Act 
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any person or to any document or book of reference for his 
satisfaction in relation thereto, or may refuse to lake judicial 
notice thereof unless and until the t>arty calling ui>on hin> 
to take such notice produces any such document or book of 
reference. ^ 


Artkli: 6o. 

FACTS ADMllTEl) XEi:i> .\1>T IIK PROVl.D. 

No fact need be j>roved in any action which the panics 
thereto or their agents agree to admit at the hearing , or 
w'hich they have admitted before the hearinir and with 
reference thereto, or by their pleadings.'* In a trial for 
felony the prisoner can make no admissions so as to 
disfHJnse with proof, though a confession may be proved as 
against him, subject to the rules slated in arlic les 21-24.^ 


' T. E. (from Grccnlcafjs. 20. a wdl refer tn case of med 

to an almanac, or to a pitiifcd copy t>f the siaiuic*., c>r wntr tti iljt- 
Foreign Office, lo know uheihcr a Si.tie had been recognised. 

* See Schedule lo Judicalurc .\cl of 1S73. Order 

* I Ph. Ev. 391, n. 6. In A', v. Thornhiliy 8 < . \ P,, Lord / 
acted u{X)n this rule in a trial fur pcr;ur). 
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CHAPTER VIII. 

OF ORAL EVIDENCE. 

Article 6i. 

PRQOK OF FACTS BY ORAL EVIDENCE. 

All facts may be proved by oral evidence, except — 

(1) The contents of such documents as must be proved 
otherwise; and^ 

(2) Such facts as must be proved either by documentary 
evidence or by secondary evidence of the contents of 
documents.^ 

Article 62.* 

ORAL evidence MUST BE DIRECT. 

Oral evidence must in all cases whatever be direct ; that 
is to say — 

If it refers to a fact alleged to have been seen, it must be 
the evidence of a witness who says he saw it ; 

If it refers to a tact alleged to have been heard, it must 
be the evidence of -a witness who says he heard it ; 

If it refers to a fact alleged to have been perceived by 
any other sense or in any other manner, it must be the 
evidence of a witness who says he i)erccived it by that 
sense or in that manner ; 

If it refers to an opinion, or to the grounds on which that 
opinion is held, it must be the evidence of the person who 
holds that opinion on those grounds. 

• See Note XXVIII. 

• See chapter x. * Sec chapter ail 
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CHAPTER IX. 

OF DOCCAfEXTARY EVIDENCE — PRIMARY AND 
SECONDARY, AND ATTESTED DOCCMESTS, 

ARTICLE 63. 

PROOF OF CONTENTS OF DOCUMENTS. 

The contents of documents may be proved either by pri- 
mary or by secondary' evidence. 

.\rticle 64. 

PRIMARY evidence. 

Primary evidence means the document itself pro duced 
for the insjKfction of the Court ; or an admission of its 
contents proved to liave been made by a j)erson whose 
admissions are relevant under articles 15-20.’ 

Where a document is executed in several parts, each part t 
is primary evidence of the document : 

Where a document is executed in counterpart, eac h 
counterpart being executed by one or some of the parties 
only, each counterpart is primary evidence as against the 
parties executing iL* 

Where a number of documents are all made by printing, 
lithography, or photography, or any other process of such a 

* SlatttrU V. PooUy, 6 M. Sc W. 664. 

* Rar d. Ww/ v. Davis, 7 £a. 362. 

V. Quertur, L. R. 5 £x. 1 55. 
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nature as in itself to secure uniformity in the copies, each is 
primary evidence of the contents of the rest but where 
they are all copies of a common originaljf no one of them is 
primary evidence of the contents of the original. ^ 

^ Article 65. 

SECOKDARV EVIDENCE. 

Secondary evidence means — 

(1) Examined copies , exemplifications, office copies, and 
certified copies : ^ 

(2) Other copies made from the original and proved to 
he correct : 

(3) Counterparts of documents as against the parties who 
did not execute them : * 

(4) Oral accounts of the contents of a document given 
by some person who has himself seen it 

Article 66. 

PROOF OF DOCUMENTS BY PRIMARY EVIDENCE. 

The contents of documents must be proved by primary 
evidence, except in the cases hereinafter mentioned. 


* 2 Star. 129. This case was decide<l long before the 

invention of photography ; but the judgments delivered by the Court 
(Ellenborough, C. J., and Abbott, Hayley and Holroyd, JJ.) establish 
the principle st.ited in the text. 

^ AW/* V. Murray^ 3 Camp. 224. • Sec chapter x. 

^ Alftnn T. CtMiboldt 3 Bing. 292. 
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Article 67. 

CASES IN WHICH SECONDARY EVIDENCE RELATING TO 
D OCUMENT S MAY IJE GIVEN. 

Secondary evidence may be given of the contents of a 
document in the following cases — 

(a) When the original is shown or appears to be in the 
possession or power of the adverse party, 

and when, after the notice mentioned in article 68, he 
does not produce i t ; * 

{b) When the original is shown or appears to be in the 
possession or power of a stra nger not legally bound to pro- 
duce it, and who refuses to produce it after being serveil 
with a subpoena duces or after having been sworn as a 
witness and asked for the document and having admitted 
that it is in court : ^ 

(c) When the original has been destroyed or lost^ and 
proper search has been made for it ; ^ 

(//) When the original is of such a nature as not to be 
easily movable^* or is in a country from which it is not 
permitted to be removed ; * 

* E. V. Watson^ 2 T. R. 201. Entuk v. Carrington, 19 S. T. 1073, 
is cited by Mr. Phillips as an authority for this proposition. J do nut 
think it supports it, but it shows the necessity for the rule, as at common 
law no power existed to compel the production of documents. 

* Hiles V. Oddy, 6 C. & P. 732 ; Marston v. Dinuna, I A. & E. 31. 

* 1 Ph. Ey. s. 452 ; 2 Ph. Ev. 281 ; T. E. (from Greenleaf) s. 399. 
The loss may be proved by an admission of the party or his attorney ; 
H, V. Haworth, 4 C. & P. 254, 

* Mortimrry, AfcCaltan^ 6 .M. & W. 67, 68 (this was the case of a libel 
written on a wall) ; Bruct^. Nicolopulo, 1 1 Ex. 133 (the case of a placard 
posted on a wall). * Alivon v. furnival, t C. M. 8c R. 277, 291-2, 
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(e) When the original is a public document;^ 

(/) When the original is a document for the proof of 
which special provision is made by any Act of Parliament, 
or any law in force for the time being ; ^ or 

(a) When the originals consist of immerous documents 
which cannot conveniently be examined in court, and the 
fact to be proved is the general result of the whole collection : 
provided that that result is capable of being ascertained by 
calculation. ^ 

In cases (<7), (^), (<:), and (^f), any secondary evidence of 
the contents of the document is admissible.* 

In case (^), the contents of the document may be proved 
according to the provisions hereinafter contained as to the 
proof of public documents. CKx • 

In case (/), the document may be proved in the manner 
specially provided by the law which makes provision for its 
proof. 

In case (c), evidence may be given as to the general 
result of the documents by any person who has examined 
them, and who is skilled in the examination of such docu- 
ments. 

Questions as to the existence of facts rendering second ary 
evidence of the contents of documents admissible are 
decided b y 

' Sec chapter x. * firid, 

* FoSerts V. Doxfn, Peake, Ii6 ; Meyer v. Sefion^ 2 Star. 276. The 
books, &c., should in such a case be ready to be produced if required. 
Johnson v. KfrskasOy i I)e G. & Smale, 264. 

* If a counterpart is known to exist, it is the safest course to produce 
or account for it. Mnnn v. Godbold^ 3 Bing. 297 ; R, v. CastUUm^ 
7 T. R. 236. 
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Article 68.* 

RULES AS TO NOTICE TO PRODUCE, 

Secondary evidence of the contents of the documents 
referred to in article 67 (a), may not be given unless the 
party proposing to give such secondary evidence has» 

if the original is in the possession or under the control of 
the adverse party, given him such notice t o pro d uce it as 
the Court regards as reasonably sufficient to enable it to be 
procured ; ‘ or has, 

if the original is in the possession of a stranger to the 
action, served hi m with a subpoena duces tecum reuuiring its 
production ; 

if a stranger so served does not produce the document, 
and has no lawful justification for refusing or omitting to 
do so, his omission does not entitle the party who served 
him with the subpxna to give secondary evidence of the 
contents of the document^ 

Such notice is not required in order to render secondary 
evidence admissible in any of the following cases — 

(1) WTien the document to be proved is itself a notice ; 

(2) When the action is founded upon the assump> 
tion that the document is in the possession or iK>wer of the 
adverse party and requires its pro cluctiQH; * 

• See Note XXIX. 

* Diuyer v, Coliintf 7 Ex. 648. * Nrwton v, Chaplin^ loC. B. 

* R, V. LloMfaethly^ 2 £, & B. 940. 

* Herw V. HaU. I4 £a. 247. In an action on a bond, no notice to 
produce the bond is required. Sec other illustrations in 2 Fh. Ev. 
373 ; T. E. s. 422. 
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(3) When it appears or is proved that the adverse party 
has obtained possession of the original from a person sub * 
poenaed to produce it 

(4) When the adverse party or his agent has the origina l 
in court ; ^ 

Article 69* 

PROOF OF EXECUTION OF DOCUMENT REQUIRED BY LAW 

TO BE ATTESTED. 

If a document is required by law to be attested, it may 
not be used as evidence if there be an attesting witness 
alive sane and subject to the process of the Court, until one 
attesting witness at least has been called for the purpose 
of proving its execution. 

If it is shown that no such attesting witness is alive 
or can be found, it must be proved that the attestation 
of one attesting witness at least is in his handwriting, and 
that the signature of the person executing the document is 
in the handwriting of that person. 

The rule extends to cases in which — 

the document has been l^urpt ^ or cancelled ; * 

the subscribing witness is blin d ; ^ 

the person by whom the document was executed is pre- 
pared to testify to his own execution of it ; ® 

the person seeking to prove the document is prepared to 

• Sec Note XXX. 

* LefJs V. C&ok^ 4 Esp. 256. 

* Formerly doubted, see 2 Ph. Ev. 278, but so held in Dwyer v. 

C&Hins^ 7 Ex. 639. * Gillies v. Smitker^ 2 Star. R. 528. 

• Breton v. Cyv, Pea. R. 43. * Cronk v. 9 C. & P, 197 

• /?. V. J/arrin^i*ortkf 4 M. & S. 353. 
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prove an admission of its execution by the person who 
executed the deed, even if he is a party to the cause, ^ unless 
such admission be made for the purpose of, or has reference 
to, the cause. 

Article 70.* 

CASES IN WHICH ATTESTING WITNESS NEED NOT BE CALLED. 

In the following cases, and in the case mentioned in 
Article 88, but in no others, a person seeking to prove the 
execution of a document required by law to be attested is 
not bound to call for that purpose either the party who 
executed the deed or any attesting witness, or to prove 
the handwriting of any such party or attesting witness — 

(1) When he is entitled to give secondary evidence of the 
contents of the document under article 67 (a) 

(2) Wlien his opponent produces it when called upon and 
claims an interest under it in reference to the subject-matter 
of the suit ; ^ 

(3) When the person against whom the document is 
sought to be proved is a public officer bound by law to pro - 
cure its due execution, and who has dealt with it as a 
document duly executed.^ 

• See Note XXX. 

’ Ca// V. Dunnings 4 Ea. 53. See, too, Whyman v. Garih^ 8 Ex. 803 ; 
Randall v. Lynch^ 2 Camp. 357. 

* Cooper V. Tamrwell^ 8 Tau. 450 ; Poole v. IVarren^ 8 A. & E. 588. 

• Pearce v. Hooper , 3 Tau. 60 ; Rearden v. Minter^ 5 M. A G. 204. 

As to the sort of interest necessary to bring a case within this exception, 
sec Collins v. Bayntun^ I Q. B. 118. 

^ Plurnir V. Brisco ^ ii Q. B. 46. Bailey v. Bidwell^ 13 M. & W. 

73, would perhaps justify a slight enlargement of the exception, but the 
circumstances of the case were very peculiar. Mr. Taylor (ss. 1650-1) 
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Article 71. 

PROOF WHEN ATTESTING WITNESS DENIES THE EXECUTION. 

If the attesting witness denies or does not recollect the 
execution of the document, its execution may be proved by 
other evidence.' 


Article 72. 

PROOF OF DOCUMENT NOT REQUIRED HY LAW TO BE 

A'ITESTED. 

An attested document not required by law to be attested 
may in all cases whatever, civil or criminal, be proved as if it 
was unattested. 

consideni it doubtful whether the rule extends to instruments executed 
by corporations, or to deeds enrolled under the provisions of any Act of 
Parliament, but his authorities hardly seem to support his view ; at all 
events, as to deeds by corporations. 

' “ Wliere an attestiny; witness has denied all knowledge of the 
m.itter, the case stands as if there weie no attesting witness Talbot 
V. liodson^ ^ Tau. 251, 254, 

* I7'& 1 8 Viet, c. 125, s. 26 ; 28 & 29 Viet. c. iS, ss. i* 7. 
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CHAPTER X. 

PROOF OF PUBLIC DOCUMEXTS. 

Article 73. 

PROOF OF PUBLIC DOCUMENTS. 

When a statement made in any public document, register 
or record, judicial or otherwise, or in any pleading or depo- 
sition kept therewith is in issue, or is relevant to the issue in 
any proceeding, the fact that that statement is contained in 
that document, may be proved in any of the ways mentioned 
in this chapter.* 


Article 74. 

PRODUCTION OF DOCUMENT ITSELF. 

The contents of any public document whatever may be 
proved by producing the document itself for inspection from 
proper custody, and identifying it as being what it professes 
to be. 

Article 75.* 

EXAMINED COPIES. 

The contents of any public document whatever may in all 
cases be proved by an examined copy as hereinafter defined. 


♦ .See Note XXXI.. also Do( v. Ross, 7 M. & W. 106. 
* See articles 36 and 90. 
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An examined copy is a copy proved by oral evidence to 
have been examined with the original and to correspond 
therewith. The examination may be made either by one 
person reading both the original and the copy, or by two 
persons, one reading the original and the other the copy, and 
it is not necessary (except in peerage cases that each 
should alternately read both.^ 

Article 76. 

GENERAL RECORDS OF THE REALM. 

Any record under the charge and superintendence of the 
Master of the Rolls for the time being, may be proved by a 
coj)y certified as a true and authentic copy by the deputy 
keej)er of the records or one of the assistant record keepers, 
and purjiorting to be sealed or stamped with the seal of the 
Record Office.'* 

Article 77.* 

EXEMPLIFICATIONS. 

An exemplification is a copy of a record set out either 
under the Great Seal or under the Seal of a Court. 

A copy made by an officer of the Court, bound by law to 
make it, is equivalent to an exemplification, though it is 
sometimes called an office copy. 

An exemplification is equivalent to the original document 
exemplified. 

• SceKoteXX.XII. 

Emc. ; C. & F. aa . 

• 2 Ph. Ev. aoo, 231 ; T. E. ss. 1379, 1389 ; R. N. P. II3. 

* 1 & 2 Viet. c. 94, ss. 1, 12, 13. 
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Article 78.* 

A copy made by an officer of the Court, who is authorised 
to make it by a rule of Court, but not required by law to 
make it, is regarded as equivalent to an exemplification in 
the same Cause and Court, but in other Causes or Courts it 
is not admissible unless it can be proved as an examined 
cop}'. 

Article 79. 

CERTIFIED COPIES. 

It is provided by many statutes that various certificates, 
official and public documents, documents and proceedings 
of co rpora tions, and of ioi qt stoc k and other co ipj )anies. and 
certified copies of documents, b ve-law s. entries in r eiristyr s 
and other books, shall be receivable in evidence of certain 
particulars in Courts of Justice, provided they are resjiectively 
aut hentic ated in the manner prescribed by such statutes. ‘ 

Whenever, by virtue of any such provision, any such 
certificate or certified copy as aforesaid is receivable in 
proof of any particular in any Court of Justice, it is admis- 
sible as evidence if it p urports to be authenticated in the 
manner prescribed by law without proof of any stamp, seal, 
or signature required for its authentication or of the official 
character of the person who appears to have signed it.^ 


• .See Note XXXII. 

* 8 & 9 Viet. c. 1 1 3, preamble. Many such statutes are specified in 
T. E. s. 1440 and following sections. See, too, R. N. P. II 4 -S* 

* &. 1. I believe the above to be the effect of the provision, 
but the language is greatly condensed. Some words at the end of the 
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Whenever any book or other document is of such a public 
nature as to be admissible in evidence on its mere produc- 
tion from the proper custody, and no statute exists which 
renders its contents provable by means of a copy, any copy 
thereof or extract therefrom is admissible in proof of its 
contents^ provided it Durnort to be sitmed and certified as 
a true copy or extract by the officer to whose custody the 
original is intrusted. Every such officer must furnish such 
certified copy or extract to any person applying at a reason- 
able time for the same, upon payment of a reasonable sum 
for the same, not exceeding fourpence for every folio of 
ninety words.'-* 


Article 8o. 

DOCUMENTS ADMISSIIILE THROUGHOUT THE QUEEN’S 

DOMINIONS. 

If by any law in force for the time being any document 
is admissible in evidence of any particular either in courts 
of justice in England and Wales, or in courts of justice in 
Ireland, without proof of the seal, or stamp, or signature 
authenticating the same, or of the judicial or official cha- 
racter of the person appearing to have signed the same, 

section arc rcgardcil as unmeaning by several text writers. See, €.g,^ 
R. N. P. 1 16 ; 2 Ph. Ev. 241 ; T. E. a 7, note i. Mr. Taylor says that 
the concluding words of the section were introduced into the Act while 
pasMiig through the House of Commons. He adds, they appear to 
have been copied from 1 & 2 Viet. c. 94, s. 13 (sec art. 76) “ by some 
honourable member who did not know distinctly what he was about." 
ITiey certainly add nothing to the sense. 

* ITie words ** provided it be proved to be an examined copy or 
extract or," occur in the Act, but are here omitted, because their ^ect 
is given in article 75. • 14 & 15 Viet c 99, s. 14. 
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that document is also admissible in evidence to the same 
extent and the same purpose, without such proof as 
aforesaid, in any court or before any judge in any part of 
the Queen ’s dominions except Scotland. ‘ 

Article 8i. 

queen’s printers* copies. 

The contents of Acts of Parliament, not being public 
Acts, may be proved by copies thereof purj^orting to be 
printed by the Queen’s printers ; 

The journals of either House of Parliament ; and 

Royal proclamations, 

may be proved by copies thereof purporting to l)e printed 
by the printers to the Crown or by the printers to either 
House of Parliament.® 


Article 82. 

PROOF OF IRISH STATU I ES. 

The copy of the statutes of the kingdom of Ireland 
enacted by the Parliament of the same, prior to the union 


‘ Consolidates 14 & 15 Viet. c. 99, ss. 9, 10, il, 19. Sec. 9 provides 
that documents admissible in England shall be adn)issil>le in Ireland ; 
sec. 10 is the converse of 9 ; sec. Il enacts that documents admissible 
in either shall be admissible in the ** British Colonies and sec. 19 
defines the British Colonies as including India, the Channel Islands, 
the Isle of Man, and “all other possessions” of the British Crown, 
wheresoever and whatsoever. This cannot mean to include Scotland, 
though the literal sense of the words would perhaps extend to it. 

* 8 & 9 Viet c. 113, s. 3. Is there any difference between the 
Queen’s printers and the printers to the Crown ? 
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of the kingdoms of Great Britain and Ireland, and printed 
and published by the printer duly authorised by King 
George III. or any of his predecessors, is conclusive 
evidence of the contents of such statutes.^ 


Article 83. 

PROCLAMATIONS, ORDERS IN COUNCIL, &C. 

The contents of any proclamation, (^der, or regulation 
issued at any time by Her Majesty or by the Pri^ Council, 
and of any j)roclamation, order, or regulation issued at any 
time by or under the authority of any such department of 
the Government or officer as is mentioned in the first 
column of the note* hereto, may be proved in all or any of 
the modes hereinafter mentioned ; that is to say — 


' 41 CJeo. III. c. 90, s. 9. 


‘ Column 1. 

Name of Department or OfTtccr. 

The Commissioners of the 'rrc.i- 
sury. 

The Commissioners for executing 
the Office of Lor.l High Ad- 
miral. 


Secretaries of State. 

Committee of Privy Council for 
Trade. 


C0LU.MN 2. 

I 

Names of Certifying Officers. 

Any Commis.sioner, Secretary, or 
Assistant Secretary of the Trea- 
j sury. 

I 

Any of t])c Commissioners for 
executing the Office of Lord 
High Admiral or either of the 
i Secretaries to the said Com- 
! missioners. 

I Any Secrctarj'or Under-Secretary 

I of State. 

> 

I 

Any Member of the Committee of 
I Privy Council for Trade or any 
Secretary or Assistant Secretar}- 
of the said Committee. 
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(1) By the production of a copy of the G^uc purport* 
ing to contain such proclamation, order, or regulation : 

(2) By the production of a cop> ‘ of such proclamation, 
order, or regulation purporting to he printed by the Govern* 
me nt p rinter, or, where the question arises in a court in any 
British colony or possession, of a copy purj>orting to be 
printed under the authority of the legislature of such British 
colony or possession : 

(3) By the production, in the case of any proclamation, 
order, or regulation issued by Her Majesty or by the I*rivy 
Council, of a copy or extract purporting to be certified to 
be true by the Clerk of the Privy Council or by any one of 
the Lords or others of the Privy Council, and, in the case 
of any ])roclamation, order, or regulation issued by or under 
the authority of any of the sai<l deiiartmenls or officers, by 
the production of a copy or extrad purporting to be certi- 
fied to be true by the j>erson or jicrsons sj>e(ifietl in the 
second column of the said note in connection with such 
department or officer. 

Any copy or extract made umler this provision may be in 
print or in writing, or partly in j)rint and partly in writing. 

No proof is required of the handwriting or official 
position of any j^erson certifying, in pursuance of this pro- 

The Poor Law Board. Any Commiswoncr of the I’oor 

Law Board or any .Secretary or 
I As&i&tant Secretary of the uiid 
I Board. 

The Poitmaster Genend. j Any Secretary or Assistant Secre* 

I tary of the Post Office (33 A 34 
Vic. c. 79, s. 21). 

(Schedule to 31 A 32 Viet, c 37. See also 34 & 35 ^**ct. c. 70, s. 5.) 

G 
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vision, to the truth of any copy of or extract from any 
proclamation, order, or regulation.' 

Subject to any law that may be from time to time made 
by the legislature of any British colony or possession, 
this provision is in force in every such colony and 
possession.^ 

Article 84. 

FOREIGN AND COLONIAL ACTS OF STATE, JUDGMENTS, &C. 

All proclamations, treaties, and other Acts of state of any 
foreign state, or of any British colony, and all judgments, 
decrees, orders, and other judicial proceedings of any court 
of justice in any foreign state or in any British colony, and 
all affidavits, pleadings, and other legal documents filed or 
deposited in any such court, may be proved either by 
examined copies or by coj)ies authenticated as hereinafter 
mentioned ; that is to say — 

If the document sought to be proved be a proclamation, 
treaty, or other act of state, the authenticated copy to be 
admissible in evidence must purport to be sealed with the 
seal of the foreign state or British possession to which 
the original document belongs ; 

An<l if the document sought to be j>roved be a judgme^ 
[decree, order, or other judicial pr oceeding of any foreign 
court, m any British possession, or an affidavit, pleading, or 
other legal document filed or deposited in any such court, 
the authenticated copy to be admissible in evidence must 
purport either to be sca led with the seal of the foreign or 
other court to which the original document belongs, or, in 
the event of such court having no seal, to be signed by the 

' 31 & 32 Viet c. 37, s. 2* 


* HU., s. 3. 
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judge, or, if there be more than one judge, by any one of 
the judges of the said court, and such judge must alLich to 
his signature a statement in writing on tiie said coj)y that 
the court whereof he is a judge has no seal ; 

If any of the aforesaid authenticated copies purports to 
be sealed or signed as hereinbefore mentioned, it is admis- 
sible in evidence in every case in which the original docu- 
ment could have been received in evidence, without any 
proof of the seal where a seal is necessary, or of the signa- 
ture, or of the truth of the statement attached thereto, w'here 
such signature and statement are necessary, or of the 
Judicial character of the f>erson apjKjaring to have made 
such signature and statement,* 

Colonial laws assented to by the governors of colonies, 
and bills reser>'ed by the governors of such colonies for the 
signification of her Majesty’s pleasure, and the fact (as the 
case may be) that such law' has lieen duly and properly 
passed and assented to. or that sue h bill has been duly and 
properly passed and j)resented to the governor, may be 
proved {prima facie) by a copy certified by the clerk or 
other proper oftlcer of the legislative body of the colony to 
be a true copy of any such law or bill. Any f>roclama*^ion 
purporting to be publishecl by authority of the governor in 
any new'sjiaper in the colony to which such law or bill re- 
lates, and signifying her Majesty's disallowance of any such 
colonial law, or her Majesty's assent to any such reserved 
bill is primA fade pfoof of such disallowance or assent.^ 

* 14 & 15 Viet c. 99, s. 7. 

* 28 & 29 Vice c. 63, s. 6. •* Colony ” in this paragraph nuraiia 

“all her Majesty’s {>ossessions abroad ” having a Icgi>ilature, “except 
the Channel Islands, the Isle of Man, and India.” “Colony '* in the 
rest of the article includes those places. 


C 2 
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CHAPTER XL 

PRESUMPTIONS AS TO DOCUMENTS, 

Article 85. 

PRESUMPTION AS TO DATE OF A DOCUMENT. 

When any document bearing a date has been proved, it 
is presumed to have been made on the day on which i t bears 
date, and if more documents than one bear date on the 
same day, they are presumed to have been executed in 
the order necessary to effect the object for which they were 
executed, but independent proof of the correctness of 
the date will be required if the circumstances are such that 
collusion as to the date might be practised, and would, if 
practised, injure any person, or defeat the objects of any 
law. ’ 

Illustrations. 

An instrument admitting a debt, and dated before the act of 
bankruptcy, is produced by a bankrupt’s assignees, to prove the petition- 
ing creditor s debt. Further evidence of the dale of the transaction is 
requiretl in older to guai\I against collusion between the assignees and 
the bankrupt, to the prejudice of creditors whose claims date* from the 
interval bctwt*cn the act of liankruptcy and the adjudication.* 

(/O In a petition for damages on the ground of adultery letters are 
protluced l>ctween the husban<l and wife, dated before the alleged 
adultery, and sltowing that they were then on affectionate terms. 
Further evidence of the date is rc<]uired to prevent collusion, to the 
prejudice of the person petitioned against.* 


* 1 Ph. Kv. 482-3 ; T. E, 5. 137 ; Best, s. 403. 

* Anlcrson v. hWtoftf 6 Bing. N. C. 302 ; Sinclair v. 

4 M, & W. 318. * Iloulston V. Smithy 2 C & P. 24. 
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Article 86. 

PRESUMPTION AS TO STAMP OF A DOCUMENT. 

\Vhen any document is not produced after due notice to 
produce^ and after beins: called for, it is presumed to have 
been duly stamped/ unless it be shown to have remaineil 
unstamped for some time after its execution.’ 

.\rtici e iSy. 

PRESUMPTION AS TO SKAf.INi; AND DELIVERY OK DI EDS. 

When any document purporting to !>€ and stamped as 
a deed, apf)ears or is proved to l>e or to have been signed 
and duly attested, it is presumed to have been sealed and 
delivered, although no impression of a seal apijcars 


.\riule S8. 

PRESUMPTION AS TO ixXrUMENTS THIRTY YEARS OLD. 

WTiere any document j)ur{»orting or i>r<)vcd to be thirty 
years old is produced from any custody which the ludge in 
the particular case considers proper, it is presumed that 
the signature and every other [>art of such document 
which purports to l)C in the handwriting of any jiarticulur 


» Chunadeuc v. Carrel, l8 C. IL 44- b» this ca^c the growth ui the 
rule is traced, and otlicr cases arc referred l<>, in the judgment of 
Crcsswcll, J. 

* Marine Jm'cstment Company v, Havinde, 1 * R. 5 L. & I. App. 624* 

* Hall V. Bambrid^e, 12 B. 699 —yio. AVSandiland’', K. 6 C. V. 
411. 
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person is in that person’s handwriting, and, in the case of a 
document executed or attested, that it was duly executed 
and attested by the persons by whom it purports to be 
executed and attested ; and the attestation or execution 
need not be proved, even if the attesting witness is alive 
and in court. 

Documents are said to be in proper custody if they are in 
the place in which, and under the care of the person with 
whom, they would naturally be : but no custody is improper 
if it is proved to have had a legitimate origin, or if the 
circumstances of the particular case are such as to render 
such an origin probable. ^ 

Article 89. 

PRESUMPTION AS TO ALTERATIONS. 

No person producing any document which upon its 
face appears to have been altered in a material part can 
claim under it the enforcement of any right created by 
it, unless the alteration was made before the completion of 
the document or with the consent of the party to be charged 
under it or his representative in interest 

This rule extends to cases in which the alteration was 
made by a stranger, whilst the document was in the custody 
of the person producing it, but without his knowledge or 
leave,* 

* 2 Ph. Ev. 245-8 ; SUrkie, T. E. s. 74 and ss. 593-601 ; 

Best s. 22a 

* ^ I 47 ; Davidson v. Cooper ^ 1 1 M. & W. 778 ; 
13 M. & W. 343 ; AUous v. Cormoell L. R. 3 Q. B. 573. This quali- 
fies one of the resolutions in Pi^^t’s Case. The judgment reviews a 
great number of authorities on the subject 
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Alterations and interlineations appearing on the f;\ce of 
3- in the absence of all evidence relating to thcm^ 

presumed to have been made before the deed was com> 
pleted.^ 

Alterations and interlineations appearing on the face of 
asiU. are, in the absence of all evidence relating to them, 
presumed to have been made after the execution of the will^ 

There is no presumption as to the time when alterations 
and interlineations, appearing on the face of writings not 
under seal, were made ^ except that it is presumed that they 
were so made that the ma k ing would not constitute an 
offence.* 

An alteration is said to be material when, if it had been 
made with the consent of the party charged, it would have 
affected his interest or varied his obligations in any way 
w’hatever. 

An alteration which in no way affects th e rights of the 
parties or the legal effect of the in strument, is jy 

‘ Doe V. Catomore^ l6 Q. B. 745. 

* Simmons v. Rmially I Sim. (N. S.) 136. 

* Knight V. CUments^% A. & E. 21$. 

* R, V. Gordon, Dearslcy & Pearce. ^Q 2. 

* This appears lo be the result of many cases referred to in T. E. 
ss. 1619-20 ; see also the judgments in Davidson v. Cooper and Aldous 
V. Cornwell referred to above. 
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CHAPTER XII. 

OF THE MODIFICATION AND INTERPRETATION OF 
DOCUMENTARY EVIDENCE BY ORAL EVIDENCE. 

Article 90.* 

EVIDENCE OF TERMS OF CONTRACTS, GRANTS, AND OTHER 
DISPOSITIONS OF PROPERTY REDUCED TO A DOCU- 
MENTARY FORM. 

When any judgment of any Court or any other judicial or 
official proceeding, or any contract or grant, or any other 
disposition of property, has been reduced to the form of a 
document or series of documents, no evidence may be given 
of such judgment or proceeding, or of the terms of such 
contract, grant, or other disposition of property, except the 
document itself, or secondary evidence obits contents in 
cases in which secondary evidence is admissible under the 
provisions hereinbefore contained.' Nor may the contents 
of any such document be contradicted, altered, added to, or 
varied by oral evidence. 

Provided that any of the following matters may be 
proved — 

(1) Fraud, int i midatio n^ illegality^ want of due execution , 
want of capacity in any contracting party, the fact that it is 
wrongly dated want or failure of consideration, or jmistakfi. 

• Sec Note XXXIII. 

* Illustrations (a) and (^). 

* Rejfe/f T. Refftll^ L. R. 1 P. & D. 139, Mr. Starkie extends this to 
mistakes in some other formal particulars. 3 Star. £v. 787-8. 
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in fact or law, or any other matter which, if proved, would 
produce any effect upon the validity of a ny document, or of 
any part of it, or which would entitle any person to any 


lecree, or order 


(2) The existence of any separate oral agreement as to 


any matter on which a document is silent, and which is not 
inconsistent with its terms, if from the circumstances of the 


case the Court infers that the parti es did not intend thjt 
document to be a complete and final statement of the whole 


of the transaction between them.* 


(3) The existence of any separate oral agreement, con- 
stituting a condition precedent to the attach i ng, of any 
obligation under any such contract, grant or disj)Osition of 
property.^ 

(4) The existence of any distinct siibseciuent oral agree- 
ment to rescind or modify any such contract, grant or 
disposition of property, provided that such agreement is not 
invalid under the Statute of Frauds, or otherwise.* 

(5) Any usage or custom by which incidents not expressly 
mentioned in any contract are annexed to contracts of that 
description ; unless the annexing of such incident to such 
contract would be repugnant to or inconsistent wi th the 
express terms of the contract. 

Oral evidence of a transaction is not excluded by the fact 
that a documentary memorandum of it was made, if such 
memorandum was not intended to have legal effect as a 
contract, or other disposition of property.* 


* Illostration (r). * IlJustrations {d) and U), 

* Illustrations (/) and {g’). * Illustration (A). 

* Wigglerworth v. Da lltson, and note thereto, S. L. C. 59^* 

* miration (/ 
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Oral evidence of the existence of a l egal relation i s not 
excluded by the fact that it has been created by a document, 
when the fact to be proved is the existence of the relation- 
ship itself, and not the terms on which it was established or 
is carried on.^ 

The fact that a person holds a public office need not be 
proved by the production of his written or sealed appoint- 
ment thereto, if he is shown to have acted in it* 

Illustrations, 

{a) A policy of insurance is cfTected on goods in ships from Surinam 
to London.” The goods arc shipped in a particular ship, which is lost. 

The fact that that particular ship was orally excepted from the policy 
cannot be proved.* 

(/') An estate called Gotten Farm is conveyed by a deed which de- 
scri)>cs it as consisting of the particulars described in the first division 
of a schedule and delineated in a plan on the margin of the schedule. 

Evidence cannot be given to show that a close not mentioned in the 
schedule or delineated in the plan was always treated as part of Gotton 
Farm, and was intended to l>e conveyed by the deed.* 

(r) A institutes a suit against B for the specific performance of a 
contract, and also prays that the contract may be reformed as to one of 
its provisions, as that provision was inserted in it by mistake. 

A may prove that such a mista ke was made as would entitle him to 
have the contract reformed.* 

{(/) A lets land to B, and they agree that a lease shall be given by A 
to B. 

Before the lease is given, B tells A that he wrill not sign it unless A 
promises to destroy the rabbits. A docs promise. The lease is after- 
wards granted, and reserves sporting rights to A, but does not mention 

I the destruction of the rabbits. B may prove A’s verbal agreement as to 
the rabbits.* 

* Illustration 

• See authorities collected in i Ph. Ev, 449-50 ; T. E. s. 139. 

• ff^oston v. Eamost i Tau. 115. 

* Barton v. Dawes, 10 C. B. 26i-a65. 

• Story's Equity Jurisprudence, chap. v. ss. 153-162. 

• Aforsan v. G riffiths, 6 L. R. Ex. 70; and see AngHl y. Duke^ 
L. R. 10 Q. B. 174- 
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(e) A & B agree verbally that B shall take up an acceptance of A’s, 
and that thereupon A and B shall make a written agreement for the sale 
of certain furniture by A to B. B does not take up (he acceptance. A 
may prove the verbal agreement that he should do so.* 

(/) A & B enter into a written agreement for the sale of an interest 
in a patent, and at the same time agree verbally that the agreement 
shall not come into force unless C approves of it. C does not approve. 
The party interested may show this.* 

(^) A, a farmer, agrees in writing to transfer to B, another farmer, 
a farm which A holds of C. It is verbally agreed that the agreement 
is to be conditional on C's consent. B sues A for not transferring the 
farm. A may prove the condition as to C*s consent and the fact that 
he does not consent.* 

{A) A agrees in w’riting to sell B 14 lots of freehold land and make a 
good title to each of them. Afterwards B consents to take one lot 
though the title is bad. Apart from th e Statute of Frauds this agree- 
ment might be proved.^ 

(1) A sells B a horse, and verbally warrants him (juiel in harness. 
A also gives B a paper in these words ; “Bought of A a horse fur 
7/. 2 s . 6<f.” 

B may prove the verbal warranty.* 

(/’) The question is, whether A gained a settlement by occupying and 
paying rent for a tenement. The fart^ of r)ccupation and payment of 
rent may be proved by oral evidence, although the contract is in 
writing.* 


Article 91.* 

WHAT EVIDENXE MAY BE GIVEN FOR THE INTERPRETATION 

OF DOCUMENTS. 

(i) Putting a construction upon a document means a.scer- 
taining the meaning of the signs or words made uj>on it, 
and their relation to facts. 

♦ See Note XXXIV. 

* LindUy v. Lacey^ 17 C. B. (N. S.) 578. 

* Pym V. Campbell^ 6 £. & B, 370. 

* Wallis V. Littell, ii C. B. (N. S.) 369. 

* Goss V. Lord Nu^ent^ 5 B. & Ad. 58, 65. 

* Alien V. Prink, 4 M. & W, 14a * R. v. Hull, 7 B. A C. 6n. 



92 


A DIGEST OF 


[Part II. 


(2) In order to ascertain the meaning of the signs and 
words made upon a document, oral evidence may be given 
of the meaning of illegible or not commonly intelligible 
characters, of foreign, obsolete, technical, local^ and provin» 
cial expressions, of abbreviations , and of common words 
which, from the context, appear to have been used in a 
peculiar sense ; ^ but evidence may not be given to show that 
common words, the meaning of which is plain, and which 
do not appear from the context to have been used in a 
peculiar sense, were in fact so used.^ 

(3) If the words of a document are so defective or am- 
biguous as to be unmeaning, no evidence can be given to 
>how what the author of the document intended to say.^ 

^ (4) In order to ascertain the relation of the words of a 
document to facts, every fact may be proved to which it 
refers, or may probably have been intended to refer,* or 
identifies any person or thing mentioned in it.® Such 
fi are hereinafter called surrounding circumstances. 

(5) If the words of a document have a proper legal mean- 
ing, and also a less proper meaning, they must be deemed 
to have their proper legal meaning, unless such a construc- 
tion would be unmeaning in reference to surrounding cir- 
cumstances, in which case they may be interpreted according 
to their less proper meaning.® 

(6) If the document has one distinct meaning in reference 
to surrounding circumstances, it must be construed accord- 
ingly, and evidence to show’' that the author intended to 
express some other meaning is not admissible.’ 

* niostrations {a) (fi) (r). * Ulustration (I). 

* Illustrations (r) and (/). • Sec all the illustrations. 

* lUttstration (/), * Illustration (4). ^ Illustration ( 1 ). 
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(7) If the document applies in part but not with accuracy 
to surrounding circumstances, the Court may draw inferences 
from the surrounding circumstances as to the meaning of 
the document, whether there is more than one, or only one 
thing or person to whom or to which the inaccurate 
description may apply. In such cases no evidence can 
be given of statements made by the author of the docu- 
ment as to his intentions in reference to the matter to which 
the document relates, though evidence may be given as to 
his circumstances, and as to his habitual use of language or 
names for particular persons or things.' 

(8) If the language of the document, though plain in itself, 
applies equally well to more objects than one, evidence may 
be given both of surrounding circumstances and of state- 
ments made by any party to the document as to his 
intentions in reference to the matter to which the document 
relates.* 

(9) If the document is of such a nature that the Court will 
presume that it was executed with any other than its 
apparent intention, evidence may be given to show that 
it was in fact executed with its apparent intention.® 


Illustrations. 

{a) A lease contains a covenant as to “ ten thousand ” rabbits. Oral 
evidence to show that a thousand meant, in relation to rabbits, 1300, 
is admissible.^ 

(^) A sells to B ** 1170 bales of gambier.” Oral evidence is admis- 
sible to show that a ** bale” of gambier is a package compressed, and 
weighing 2 cwt.* 

* Illustrations (Jk) (/) {m). * Illustration (n). 

* Illustration (<?). ^ Smith v. Wilson ^ 3 B. it Ad. 728. 

* Corrissen v. Perrin, 2 C. B. (N. S.) 681. 
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{c) Ay a sculptor, leaves to B **all the marble in the yard, the tools 
in the shop, bankers, mod tools for carving.” Evidence to show whether 
**mod” meant models, moulds, or modelling-tools, and to show what 
bankers are, may be given. 

{d) Evidence may not be given to show that the word “ boats,” in a 
ix>licy of insurance, means ** boats not slung on the outside of the ship 
on the quarter.” * 

(r) A leaves an estate to K, L, M, &c., by a will dated before 1838. 
Eight years afterwards A declares that by these letters he meant par- 
ticular persons. Evidence of this declaration is not admissible. Proof 
that A was in the habit of calling a particular person M would have 
been admissible.^ 

(/) A leaves a legacy to . Evidence to show how the blank was 

intended to be filled is not admissible.® 

(^) Property was conveyed in trust in 1704 for the support of 
“ Godly preachers of Christ’s holy Gospel.” Evidence may be given to 
show what class of ministers were at the time known by that name,® 

{h) A leaves property to his “children.” If he has both legitimate 
and illegitimate children the whole of the property will go to the 
legitimate children. If he has only illegitimate children, the property 
may go to them.® 

(/') A testator leaves all his estates in the county of Limerick and 
city of Limerick to A. He had no estates in the county of Limerick, 
but he had estates in the county of Clare, of which the will did not 
disp(>se. Evidence cannot be given to show that the words “ of Clare ” 
had been erased from the draft by mistake, and so omitted from the will 
as executed.* 

{j) A leaves a legacy to “ Mrs. and Miss Bowden.” No such persons 
were living at the time when the legacy was made, but Mrs. Wash- 
burnc, whose maiden name had been Bowden, was living, and had a 
daughter, and the testatrix used to call them Bowden. Evidence of 
these facts was admitted.’ 

(/t) A devises land to John Hiscocks, the eldest son of John Hiscocks. 


Exchaft^^, C. 3 ; 2 C. & J. 244. 

* Chyton v. Lord Xugent^ 13 M. W, 200 ; see 205-6. 

* JSayhs v. A. J. 2 Atk. 239. 

* Short v. HWson^ 9 C. & F. 365, 565-6. 

* Wig. Ext. Ev., p. iS & 19, and note of cases. 

* A/t//tT v. Trazm^ 8 Bing 244. ’ Ixt v. /hi«, 4 Hare, 251-3. 
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John Hiscocks had two sons, Simon, his eldest, and John, his second 
son, who, however, was the eldest son by a second marriage. I'hc 
circumstances of the family, but not the testator’s declarations of inten- 
tion, may be proved in order to show which of the two was intended. ' 

(/) A devises property to Elizabeth, the natural daughter of B. B 
has a natural son John, and a legitimate daughter Elizabeth. The 
Court may infer from the circumstances under which the natural 
child was bom, and from the testator's relationship to the putative 
father, that he meant to provide for John.* 

(m) A leaves a legacy to his niece, Elizabeth Stringer. At the date 
of the will he had no such niece, but he had a great-great-niece named 
Elizabeth Jane Stringer. The Court may infer from these circum- 
stances that Elizabeth Jane Stringer was intended ; l>ut they may not 
refer to instructions given by the testator to his solicitor, showing that 
the legacy was meant for a niece, Elizabeth Stringer, who had died 
before the date of the wdll, and that it was put into the will by a 
.mistake on the part of the solicitor.* 

(«) A devises one house to George Cord, the son of George Gord, 
another to George Gord the son of John Gord, and a third to George 
Gord the son of Gord. Evidence both of circumstances and of the 
testator’s statements of intention may be given to show which of the 
two George (lords he ineant.^ 

{o) A leaves two legacies of the same amount to B, assigning the 
same motive for each legacy, one being given in his will, the other in a 
codicil. The Court presumes that they arc not meant to be cumulative, 
but the legatee may show, eitlier bv pr o of o f surr ounding circums tances, 
or of declarations by the testator, that they w< 


* Doe V. Hiscocks ^ 5 M. & W. 363. 

• Rvail V. Hannam. 10 Beav. 536. 

• Stringer v. Gardiner^ 2 ^ Beav. 35 ; 4 Dc G. & J. 408. 

^ Doe v. Needs, 2 M. & W. 129. 

* Per Leach, V. C., in Hurst v. /^cuh, 5 Madd. 351, 360 1. The 
rule in this case was vindicated, and a number of other cases both iKrfore 
and after it were elaborately considered by Lord St. Leonard’s, when 
Chancellor of Ireland, in Hail v. //<//, i Dru. and War. 94, 1 11-133- 
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Article 92 

CASES TO WHICH ARTICLES 90 AND 9 1 DO NOT APPLY. 

Articles 90 and 91 apply only to parties to documents, 
and to their representatives in interest, and only to cases in 
which some civil right or civil liability dependent upon the 
terms of a document is in question. Any person other than 
a party to a document or his representative in interest may, 
notwithstanding the existence of any document, prove any 
fact which he is otherwise entitled to prove \Submiiied — and 
any party to any document or any representative in interest 
of any such party may prove any such fact for any purpose 
other than that of varying or altering any right or liability 
depending upon the terms of the document.] 


Illustration, 

The question is, whether A, a pauper, is settled in the parish of 
Chcadle. A deed of conveyance to which A was a p.irty is produced, 
purporting to convey land to A for a valuable consideration. The 
parish appealing against the order w'as allow'ed to call A as a witness 
to prove that no consideration passed.* 


• Sec Note XX.W. 

‘ K. V, Cheadk^ 3 B. & Ad. 833. 
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PART III. 

PRODUCTION AND EFFECT OF 

EVIDENCE. 

CHAPTER XIII.* 

VA' OF FFOOF 

Akticlk 93. f 

HK WHO AFFIRMS MUSI FROVF. 

Whoever desires any Court to pve judgment as to any 
legal right or liability def>cndent on the existence or non- 
existence of facts which he asserts or denies to exist, must 

I 

prove that those facts do or do net exist. * 

Article 94, t 

PRFUSUMPTION OF INNOCENCE. 

If the commission of a crime is directly in issue in any 
action, criminal or civil, it must be proved beyond reason 
able doubt 

burden of proving that any person has been guilty of 
a crime or wrongful act is op the person who as serts it, 
whether the commission of such act is or is not directly in 
issue in the action. 

• Sec Note XXXVI. t Se®>ole XXXVII. 

' t Ph. £v. 552 ; T. £• (from Greenleaf), %, 337 ; Best, ss. 365^ ; 
Starkie, 5S5-6. 

H 
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Illustrations. 

{a) A sues B on a policy of fire insurance. B pleads that A burnt 
down the house insured. B must prove his plea as fully as if A were 
Ixring prosecuted for arson.* 

(//) A sues B for damage done to A’s ship by inflammable matter 
loaded thereon by B without notice to A’s captain. A must prove the 
absence of notice.® 

(r) Tlie question in 1819 is, whether A is settled in the parish of a man 
to whom she was married in 1813. It is proved that in 1812 she was 
married to another person, who enlisted soon afterwards, went abroad 
on service, and had not been heard of afterwards. The burden of 
proving that the first husband was alive at the time of the second mar* 
riage is on the person who asserts it.* 

Article 95. 

ON WHOM THE GENERAL BURDEN OF PROOF LIES. 

The burden of proof in any action lies, when the action 
begins, on that party against whom the judgment of the 
Court would be given, if no evidence at all were produced 
on either side, regard being had to any presumption which 
may appear upon the pleading.s. As the action proceeds, 
the burden of proof may be shifted from the party on whom 
it rested at first by his proving facts which raise a presump * 
lion in his favour.^ 


Illustrations. 

{a) It appears upon the pleadings that A is indorsee of a bill of ex* 
change. The presumption is that the indorsement was for value, and 
the party interested in den)iog this must prove it.* 

(A) A, a married woman, is accused of theft and pleads not guilty. 

* Tkurtell v. Beaumont^ I Bing, 339. 

* IVtlliams v. East India Co., 3 East I02, 198-9. 

* B. v, 7 \tynim^, S B. & A. 386. 

* I Vh. Ev. 55a ; T. E. ss. 338-9 ; Starkie, 586-7 & 748 ; Best, s. a68. 

* Mills V. Barkfr, i M. & W, 425. 
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The harden of proof is on the prosecution. .She is shown to have l>ecn 
in possession of the stolen goods so on after thg th^. The burden ot 
proof is shifted to A . She shows that she stole them in the prcxncr 
of her husband. The bunlen of proving that she was not coercol l*y 
him is shifted on to the prosec utor.* 

(r) A is indicted for bigamy. On proof by the prosecution of the first 
marriage, A proves that at the time he was a minor. This throws on 
the prosecution the burden of proving the consent of A’s parents.* 

(<f| A deed of gift is shown to have been made by a client to In'* 
solicitor. The burden of proving that the transaction was in gcKid faith 
is on the solicitor.* 

(<•) It is shown that a he<lge stands on A’s land. The burden «>l 
proving that the ditch adjacent to it is not A’s also is on the {terson 
who denies it that the ditch Inrlongs to A.* 

(/) A proves that he received the rent of land. The presumption 
is, that he is owner in fee simple, and the burden of proof is on the 
person who denies it.* 

(^) A finds a jewel mounted in a socket, and gives it to li to Knik 
at. B keeps it, and refuses to priMluce it on notice, but relums the 
socket. The burden of proving that it is nut as valuable a stone of the 
kind as would go into the socket is on B.* 

(/i) A sue> H on a policy of insurance, ami shows that the vessel 
insured went to sea, and lh.it after a reasonable time no tidings «»f her 
have been received, but that her loss had been rumouretl. ITic burden 
of proving that she ha:» not foundered is on B.^ 

.\RTICbE 96. 

r.L’RIiKN OF PROOF AS TO PARTICULAR FACI. 

The burden of proof as to any particular fact lies on that 
person who wishes the Court to l>clieve in its existence, 
unless it is prov ided by any law that the burden of proving 

• I Rus<i. Cri. 33 ; and 2, 337 . * /?. v, Butler ^ 1 R. k R. fit. 

• I Story £q. Juris., s. 310, n, I. Quoting Hunter v. Atkint^ 3 M. 

& K. 113. * Guy V. West, Selw. N. P. 1297. 

• Doe V. Coulthred, 7 A. & E. 235. 

• Asmmfy v. Delamirte, 1 S. I.. C. 357. 

^ Foster v, Beed, 6 B ^ C. 19. 
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that fact shall lie on any particular person but the burden 
may in the course of a case be shifted from one side to the 
other, and in considering the amount of evidence necessary 
to shift the burden of proof the Court has regard to the 
opportunities of knowledge with respect to the fact to be 
j)roved which may be possessed by the parties respectively. 

Illustrations. 

(a) A prosecutes B for theft, and wishes the Court to believe that B 
admitted the theft to C. A must prove the admission. 

B wishes the Court to believe that, at the time in question, he was 
else why re . lie must prove it. 

(^) A, a shipowner, sues B, an underwriter, on a policy of insurance 
on a ship. B alleges that A knew' of and concealed from B material 
facts. B must give enough evidence to throw upon A the burden of 
disproving his knowledge ; but slight evidence will suffice for this 
purpose.’ 

(rl In actions for penalties under the old game laws, though the 
plaintiff had to aver that the defendant w’as not duly qualified, and was 
obliged to give general evidence that he was not, the burden of proving 
any definite qualification was on the defendant.* 


Article 97. 

BURDEN OF PROVING FACT TO BE PROVED TO MAKE 

EVIDENCE ADMISSIBLE, 

The burden of proving any fact necessary to be proved in 


* For instances of such provisions see T. E. ss. 345 -^- 

’ Eltin V. yisMSon, 13 M. & W. 655. See, especially, the judgment 
of Alderson, B., 663-6. 

* I Ph. £v. 556, and cases there quoted. The illustration is founded 

more particularly on A\ v. in a note to E. v. Stont, 1 £a. 639, 

where Lord Mansfield’s language appears to imply what is stat^ 
above. 
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order to enable any person to give evidence of any other 
fact is on the person wh o wishes to give s uch evidence. 


Illustrations, 

(a) A wishes to prove a dying declaration by B. 

A must prove p’s dgath. and the fact tlial he h.ad gi'cnjiip all Hope 
of life when he made the statement. 

{b) A wishes to prove, by secondary evidence, the contents of a lust 
document. 

A must prove that the document ha s been 
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CHAPTER XIV. 

ox PRESUMPTIONS AND ESTOPPELS.* 

Article 98. 

PRESUMPTION OF LEGITIMACY. 

'Fhe fact that any person was born during the continuance 
of a valid marriage between his mother and any man, or 
witliin such a time after the dissolution thereof and before 
the celebration of another valid marriage, that his mother’s 
husband could have been his father, is conclusive proof 
that he is the legitimate child of his mother’s husband, 
unless it can be shown 

either that his mother and her husband had no access 
to each other at any time when^ he could have been 
l)egotten, regard being had both to the date of the birth 
and to the physical condition of the husband . 

or that the circumstances of their access (if any) were 
such as to render it highly improbable that sexual inter- 
course took place between them when it occurred. 

Neither the mother nor the husband is a competent witness 
as to the fact of their having or not ha\ing had sexual 
intercourse with each other, nor are any declarations by 
them u|>on that subject regarded as relevant facts when the 
legitimacy of the woman’s child is in question, whether 


• See Note XXXVI 
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the mother or her husband can be called as a witness or 
not, provided that in applications for affiliation orders when 
proof has been given of the non-access of the husband at 
any time when his wife’s child could have been begotten, 
the w ife may give evidence as to the person by whp m it 
was begotten.' 

Article 99. 

PRESUMPTION OF DEATH FROM SEVEN YEARS’ ABSENCE. 

A person showni not to have been heard of for seven 
years by those (if any) who if h e had been alive would 
naturally have heard of him, is presumed to be dead, unless 
the circu mstances of the case are such as to account for his 
not being heard of witho ut assuming his death ; but there is 
no presumption as to the time when he died, and the burden 
of proving his death at any particular time is upon the person 
who asserts it^ 

There is no presumption as to the age at which a person 
died who is shown to have been alive at a given time, or as 
to the order in which two or more persons died who are 
shown to have died in the same accident, shij)wrerk, or 
battle.^ 

* A*. V. Luffe^ 8 Ea. 207 ; Cope v. Cope^ i Mo. & Ro. 272-4 ; 

V. Edmonds^ 25 L. J. Eq. 125, sec p. 135 ; K. v. Mansfield^ I Q. H. 
444 ; Morris v. Davies^ 3 C. & P. 215. 

* McMahon v. McEiroy^ 5 Ir. Rep. Eq. l ; /fopniv/I v, iJc Ihnna^ 

2 Camp. 1 13 ; Nepean v. Doe^ 2 S. L. C. 562, 681 ; Nepean v. Kntj^hl^ 

2 M. & W. 894, 912 ; K. V. Lurnley, L. K. l C. C. R. 196 ; and see 
the caution of Lord Denman in R. v. llarborne^ 2 A. & E. 544. All 
the cases are collected and considered in In re PhenRs 7 / ust^ R. 

5 Ch. App. 139. 

* irmgv. An^rave, 8 U. L. 183, 198 ; an'l see authorities in last n /te. 
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Article ioo. . 

PRESUMPTION OF LOST GRANT. 

When it has been shown that any person has, for a long 
period of time, exercised any proprietary right which might 
have had a lawful origin by grant or licence from the Crown 
or from a private person, and the exercise of which might 
and naturally would have been prevented by the persons 
interested if it had not had a lawful origin, there is a 
presumption that such right had a lawful origin and that 
it was created by a proper instrument which has been lost.% 

JUustrations. 

(a) The question is, whether B is entitled to recover from A the pos- 
session of lands which A’s father ami mother successively occupied 
from 1754 to 1792 or 1793, which B had occupied (without title) 
from 1793 to 1809. I'he lands formed originally an encroachment on 
the Forest of Dean. 

The undisturbed occupation for thirty-nine years raises a presump- 
tion of a grant from the Crown to A*s father.’ 

{fi) A fishing mill-dam was erected more than no years before 1861 
in the River Derwent, in Cumberland (not being navigable at that 
place), and was used for more than sixty years liefore 1861 in the manner 
in which it was used in 1861. This raises a presumption, that all the 
upper proprietors whose rights were injuriously affected by the dam, 
had granletl a right to erect it.’ 

(r) A builds a windmill near B’s land in 1829, and enjoys a free 
'Turrent of air to it over B’s land as of right, and without interruption 
ill 1 86a This enjoyment raises no presumption of a grant by B of 
I right to such a current of air, as it would not be natural for B to 
interrupt it.* 


v. Falihvitt^ 1 1 Ea. 488. llic presumption was rebutted 
in this case by an express provision of no Ch. II, c. 3, avoiding 
of the Forest of Dean, See also Dot d. Dtvint v. IViison, 10 Moo. 
W C. 502. 

* IxtonfitU v. I^nsiialt^ R, 5 C. P. 657. 

» IVthb V. Bird, 13 C. B. (X.S.) 841. 
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(</) No length of enjoyment {by means of a deep well) of water, 
percolating through underground undefined passages, raises a presump* 
tion of a grant from the owners of the ground under which the water so 
percolates of a right to the water.* 

Article loi.* 

PRESUMPTION OF REGULARITY AND OF DEEDS TO COMPLETE 

TITLE. 

When any judicial or official act is shown to have been 
(lone in a manner substantially regular, it is presumed that 
formal requisi tes for its validity were complied with. 

When a person in possession of any property is show^n to 
be entitled to the beneficial ownership thereof, there is a 
presumption that e very instrument has been executed which 
it was the legal duty of his trustees to execute in order to 
perfect his title.*' 

Article io2.t 

ESTOPPEL BY CONDUCT. 

When one person by anything which he does or says, 
or abstains from doing or saying, intentionally causes or 
permits another person to believe a thing to be true and 
t o act upon such bel i ef otherwise than but for that l>elicf 
he would have acted, neither the person first mentioned 
nor his representative in interest is allowed, in any .suit or 
proceeding between himself and such person or his represen- 
tative in interest, to deny the truth of that thing. 

• See Not(5KXVni. t Sec Note XXXIX. 

* Chasentore v. Ruhards^ 7 H. of L. C. 349* 

* Dof d. Hammpnd v. Cookt^ 6 Bing. 1 74 , 179* 
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When any person under a legal duty to any other person 
to conduct himself with reasonable caution in the transac- 
tion of any business neglects that duty, and when the person 
to whom the duty is owing alters his position for the worse 
because he is misled as to the conduct of the negligent 
person by a fraud, of which such neglect is in the natura l 
course of things the proximate cause, the negligent person 
is not permitted to deny that he acted in the manner in 
which the other person was led by such fraud to believe him 
to act. 

Illustrations. 

A the owner of machinery in B's possession, which is taken in 
execution by C, abstains from claiming it for some months, and con- 
ventes with C’s ntlornev without referring t o his claim, and by these 
means impresses C with the belief that the machinery is B’s. C sells 
the machinery. A is estopped from denying that it is B’s.* 

{h) A, a retiring partner of B, gives no notice to the customers of the 
firm that he is no longer B’s partner. In an action by a customer, he 
cannot deny that he is B’s partner.’ 

(r) A sues B for a wrongful imprisonment. The imprisonment was 
wrongful, if B had a certain original warrant; rightful, if he had only 
a copy. B had in fact a copy. He led A to believe that he had the 
original, though not with the intention that A should act otherwise 
than he actually did, nor did A so act. B may show that he had only 
a copy and not the original.* 

(I) A sells eighty quarters of barley to B, but does not specifically 
appropriate to B any quarters. B sells sixty of the eighty quarters to 
C. C informs A, who assents to the transfer. C being satisfied with 
this, says nothing further to B as to delivery. B t^ecomes bankrupt. 
A cannot, in an action by C to recover the barley, deny that he 
holds for C on the ground that, for want of s;>ccific appropriation, 
no pro[>erty passed to B.* 

V. Stars, 6 A. & E. 469, 474. 

(Per Parke, B.) Frorman v. Cookf. 2 Ex. 661. 

* J/awarlv, Hudson^ 2 £. B. i. 

• Kniskts V. mgrn, L. R. 5 Q. B. 66a 
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{e) A signs blank cheques and gives them to his wife to fill up a>. she 
'Wants money. A s wife fills up a cheque for carelessly that 
room is left for the insertion of figures before the 50 and for the inser- 
tion of w'ords before the “ fifty.” Site then gives it to a clerk of A’s to 
get it cashed. He whites 3 before 50 and “ tliree hunilred and ” before 
“ fifty. ’ A’s banker pays the cheque so altered in good faith. A 
cannot recover a/rainst the hnnk^r > 

(f) A carelessly leaves his door unlockedi whereby his goods are 
stolen. He is not estopped from denying the title of an innocent 
purchaser from the thief.* 


Article 103. 

ESTOPPEL OF TENANT AND LICENSEE. 

No tenant and no person claiming through any tenant of 
any land or hereditament of which he has been let into 
possession, or for which he has paid rent, is, till he has 
given up possession, permitted to 
had, at the time when the tenant was let into possession 
or paid the rent, a title to such land or hereditament 
and no person who came upon any land by the licence 
of the person in possession thereof is, whilst he remains 
on it, permitted to deny that such j)erson had a title to such 
possession at the time when such licence was 

Article 104. 

ESTOPPEL OF ACCEPTOR OF BILL OF EXCHANGE. 

No acceptor of a bill of exchange is jiermitted to deny 

* Young V. Grote^ 4 Bing. 253. 

* Per Blackburn, J., in A'wj/i v. A'. B.AusiraliUmn, C. 3, 2 H. andC. 
181. 

* Doe V, Barton^ II A. & E. 307 ; Doe v. Smyth^ 4 M. A S. 347 ; 

Eegg^ I T. R. 760 (note). 

^ Doe V. Baytup, 3 A. A E. 188. 
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the signature of the drawer or his capacity to draw, or if the 
bill is payable to the order of the drawer, his capacity to 
endorse the bill, though he may deny the fact of the endorse- 
ment;' nor if the bill be drawn by procu ra tion, the authority 
of the agent, by whom it purports to be drawn, to draw in 
the name of the principal,^ though he may deny his authority 

to endorse it.® 

, 1,1 

ft 

Article 105. 

ESTOPPEL OF BAILEE, AGENT, AND LICENSEE. 

« 

No bailee, agent, or licensee is permitted to deny that 
the bailo r, p rincip al, or li censo r, by whom any goods were 
entrusted to any of them respectively was entitled to those 
goods at the time when they were so entrusted. 

Provided that any such bailee, agent, or licensee, may 
show, that he was compelled to deliver up any such goods 
to some person who had a right to them as against his 
bailor, principal, or licensor, or that his bailor, principal, or 
licensor, wrongfully and without notice to the bailee, agent, 
or licensee, obtained the goods from a third person who has 
claimed them from such bailee, agent, or licensee.* 

F.very bill of lading in the hands of a consignee or 
endorsee for valuable consideration, representing goods to 

' iiarland L. R. S Ex. 216. 

* SanJ^rs(^n v, Colt man^ 4 M. & Ci. 209. 

* Fohtnson v, ) 7 Tau. 455. 

^ DLu>n V. JltvnmimJ^ 2 . B. & A, 313 ; Crt>ssi^y v. Dixon^ 10 H. L. 
293 ; CinUn^ v. Btrnit^ 7 Bing. 339 ; iiardman v. Wilcock^ 9 Bing. 
382 ; BiddU V. B0niiy U J. 34 Q. B. 137 ; lyUson v. Andertont I B. & 
Ad. 45a As to carriers, sec Shertdan v. Xfzv Quay\ 4 C. B. (N.S.) 
618. 
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have been shipped on board a vessel, is conclusive proof of 
that shipment as against the master or other person signing 
the same, notwithstanding that such goods or some part 
thereof, may not have been so shipped, unless such holder 
of the bill of lading had actual notice at the time of receiving 
the same that the goods had not been in fact laden on 
board, provided that the master or other person so signing 
may exonerate himself in respect of such misrepresentation 
by showing that it was caused without any default on his 
part, and wholly by the fraud of the shipper or of the holder. 
or some person under whom the holder holds. * 

‘ 18 & 19 Viet. c. in, s. 3. 
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CHAPTER XV. 

OF THE COMPETENCY OF WITNESSES* 

Article io6. 

WHO MAY TESTIFY. 

All persons are competent to testify in all cases except as 
hereinafter excepted. 


Article loy.t 

WHAT WITNESSES ARE INCOMPETENT. 

A witness is incompetent if in the opinion of the judge 
he is prevented by extreme youth, disease affecting his mind^ 
or any other cause of the ^me kindj^ from recollecting the 
matter on which he is to testify, from \mderstanding the 
questions put to him, from giving rational answers to those 
questions, or from knowing that he ought to speak the^ 
truUt. 

A witness unable to speak or hear is not incompetent, 
but may give his evidence by writing or by signs, or in 
any other manner in which he can make it intelligible ; but 
such writing must be written and such signs made in open 
Court Evidence so given is deemed to be oral evidence. 


• See Note XL. 


t See Note XLI. 
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Article io8.* 

COMPETENCY IN CRIMINAL CASES. 

In criminal cases the accused pe rson and his or he r wife 
or husband, and every person and the wife or husband of 
every person jointly indicted with him is jncompetent to 
testify.' 

Provided that in any criminal proceeding against a 
husband or wife for any bodily injury or violence inflicted 
upon his or her wife or husband, such wife or husband is 
competent and compellable to testify. “ 

m 

Proceedings at law on the Revenue side of the Exchequer 
Division of the High Court of Justice are not criminal 
within the meaning of this article.® 

Article 109. 

COMPETENCY IN PROCEEDINGS RELATING TO ADULTERY. 

i 

In proceedings instituted in consequence of adultery, thi 
parties and their husbands and wives are comi)etent wit- 
nesses, provided that no witness in any [? such] proceeding, 
whether a party to the suit or not, is liable to be asked or 
bound to answer any question tending to show that he or 
she has been guilty of adultery, unless such witness has 
^eady given evidence in the same proceeding in disproof 
of his or her alleged adultery.^ 

• Sec Note XLII. 

* R. V. Payne^ L. R. i C. C. R. 349, and R. v, Thompion^ Ib. 377. 

’ Reeve v. JVeod, 5 B. & S. 364. Treason has been also supposed to 
foiai an exemption. See T. E. s. 1237. 

’ 28 & 29 Viet c 104, s. 34. 

* 32 & 33 Viet. c. 68, s. 3. The word “sueh** seems to have been 
omitted mccldentaily. 


112 


A DIGEST OF 


[Part III. 


Article iio. 

COMMUNICATIONS DURING MARRIAGE. 

No husband is compellable to disclose any communica- 
tion made to him by his wife during the marriage, and no 
wife is compellable to disclose any communication made to 
her by her husband during the marriage.' 


Article hi.* 

JUDGES AND ADVOCATES PRIVILEGED AS TO CERTAIN ' 

gUESTIONS. 

It is doubtful whether a judge is compellable to testify as 
to anything which came to his knowledge in court as such 
judge.^ It seems that a barrister cannot be compelled to 
testify as to what he said in court in his character of a 
barrister.^ 


Article 112. 

EVIDENCE AS TO AFFAIRS OF STATE. 

No one can be compelled to give evidence relating to any 
affairs of State, or as to official communications between 
public officers upon public affairs, exc ept with the permission 
of the officer at the head of the department concerned,* or ‘ 


• See Note XLIII. 

* 16 & 17 Viet c. 83, s. 3. It is doubtful whether this would apply 
to a widow or divorced person, questioned after the dissolution of the 
marriage as to what had been communicated to him whilst it lasted. 

• R* V. GoMord^ 8 C. & P. 595. • Curry v, fValier, 1 Esp. 456. 

^ Staiwm ▼. Skffu, 5 H* & N. 838. 
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to give evidence of what took place in either House of 
Parliament, without the leave of the House, though he may 
state that a particular person acted as Speaker . ' 

Article 113. 

INFORMATION AS TO COMMISSION OF OFFENCES. 

In cases in which the government is immediately con- 
cerned no witness can l)e compelled to answer any question, 
the answer to which would tend to di.scovcr the names of 
persons by or to whom information was given as to the com- 
mission of offences. 

In ordinary criminal prosecutions it is for tlie judge to 
decide whether the i>ermission of any such question would 
or would not, under the circumstances of the particular case, 
be injurious to the administration of justice.* 


Article 114. 

COMPETENCY OF JURORS. 

A petty juror may not* and it is doubtful whether a grand 
juror may * give evidence as to what passed between the 
jurymen in the discharge of their duties. It is also doubtful 
whether a grand juror may give evidence as to what any 
witness said when e.xamined before the grand jury. 


* Chubb yt. Salomonst 3 Car. & Kir. 77 ; Plunkett v, Cobbett, 5 Eip. 136. 

* E. r, Jfardfy 24 S. T. 811 . A. G, v. Bryant^ 15 M. A: W. 169 ; 
/?. V, Rukardsen^ 3 F. A F. 693. 

* Vaite V. Delwil, 1 T. R. il ; Burgess v. fjtngley, 5 M. A G. 722. 

* I Ph. £v. 140 ; T. £. t. 863. 
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Article 115.* 

PROFESSIONAL COMMUNICATIONS. 

No legal adviser is permittei^ whether during or after the 
termination of his employment as such, unless with his 
client’s exj)ress consent, to disclose any communication, 
oral or documentary, made to him as such legal adviser, by 
or on behalf of his client, during, in the course, and for the 
purpose of his employment, whether in reference to any 
matter as to which a dispute has arisen or otherwise, or to 
disclose any advice given by him to his client during, in the 
course, and for the pur|)ose of such employment. It is 
immaterial whether the client is or is not a party to the action 
in which the question is pot to the legal adviser. 

This article does not extend to — 

(1) Any such communication as aforesaid made in further- 
ance of any criminal purpose 

(2) Any fact observed by any legal adviser, in the course 
of his employment as such, showing that any crime or fraud 
has been committed since the commencement of his em- 
ployment, whether his attention was directed to such fact by 
or on behalf of his client or not ; 

(3) Any fact with which such legal adviser became 

• Sec Note XLIV. 

* V, yeffery^s^ I Sim. (S. S.) 17; Chariton v. Coomhes^ 32 L. J. 

Ch. 284. These cases pot the rule on the principle, that the fnrth erance 
of a c riminal purpose can never be part of a legal ad viserV business. 
KsToan as a legal advnser takes jxirt in preparing for a crime, he cease? 
to act as a lawyer and becomes a criminal a conspirator or acccssot) 
as the case may 
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acquainted otherwise than in his character as such. The 
expression “ legal adviser " includes barristers and solicitors/ 
their clerks/ and interpreters between them and ihcir 
clients. 


(a) A, being charged with eml)e£jdement, retains H, a barnsirr, li» 
defend him. In the course of the proceedings, B observes that an 
entry has been mn<le in A*s account book, charging A with the sum 
said to have l>et*n emlwzzled, which entry was not in the Ixjok at the 
commencement of IVs employment. 

This being a fact observed by B in the course of his employment, 
showing that a fraud has been committed since the commencement ol 
the proceedings, is nut protected from disclosure in a subsequent 
action by A against the prosecutor mthe original case for maliitous pro- 
secution.* 

(fi) A retains B, an attorney, to prosecute (whose preq^erty he had 
frauduleiitly ac<juired) for murder, and says, “It is not proper for me to 
ap{>ear in the pros<*cution for fear of its hurting me in the cause coming 
on between myself and him ; but I do nf>l care if 1 give 10,000 to get 
him hanged, for then 1 .shall be easy in my title and estate.” Tins 
conimumcatton is not privileged.* 


Ak'IlLLt 116. 

CONFIDENTIAL COM.MUNK ATIONS WITH LEGAL ADVlS^Kl^^L 

No one can be compelled to disclose to the Court any 
communication between himself and his legal adviser, which 

* IViiion V. Rastall^ 4 T. R. 753. As to interpreters, 756. 

• Taylor v. Fosttr^ 2 C. & P. 195 ; FooU v. llayne^ l C. A: P. 545. 
Qiuere, whether licensed conveyancers are within the rule ♦ Parke B., 
in Turqunnd v. Knight^ 7 M. & W. loo, thought not. .Special plearlers 
would seem to be on the same footing. 

• Brown t. Fcjtrr^ I H. & N. 736. 

* Annosify r. Angltua, 17 S. T. 1223-4. 

I 2 
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his legal adviser could not disclose without his permission, 
although it may have been made before any dispute arose 
as to the matter referred to.^ 

Article 117.* 

CLERr.VMEN AND MEDICAL MEN. 

Medical men^ and [probably] clergymen may be com- 
pelled to disclose communications made to them in pro- 
fessional confidence. 


Article 118. 

PRODUCTION OF TITLE-DEEDS OF WITNESS NOT A PARTY. 

No witness who is not a j)arty to a suit can be compelled 
to produce his title-deeds to any property,^ or any docu- 
ment the production of which might tend to criminate him, 
or expose him to any penalty or forfeiture;* but a witness 
is not entitled to refuse to produce a document in his pos- 
session only because its production may ex]X)se him to a 
civil action,^ or because he has a lien upon it,® 

r' -- - 

• See Note XLV. 

* M.fu't V. Morgan, L. R. 8 Ch. App. 361, reviewing all the cases, and 
adopting the explanation given in I^arse v. Pcarsiy I DeG. & S. 18-31, 
of RadcUfff V. Fttrsman^ 2 Rr. P. C. 5 14. 

* Duchess of Kington's Case, ao S. T. 572 ” 3 * As to clergymen, 
sec Note \h\\ 

* Diehertft^v. Fores, I B. & C. 263 ; Adams v. Uoyd, 3 H. & N., 

351, * Whitakfr v. /W, 2 Tau, 115. 

* Doe V. Date, 3 Q. B. 609, 618. 

* Hope V. IJddell, 7 l>e G. M. & G. 331 ; Hunter r. LeatkJey, 10 
B. & C. S58 ; Brasstn^on v. Brassington, 1 Si. & Stu. 455. It has 
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Article 119. 

PRODUCTION OF DOCUMENTS WHICH ANOTHER PERSON, 
HAVING POSSESSION, Cl>ULI> RIUSE TO PRODICF. 

No solicitor,' trustee, or mortgagee can he comjHrllcd to 
produce (except for the purpose of identification) documents 
in his possession as such, which his client, trsfui que trust 
or mortgagor would be entitled to refuse to prod ucejf^ they 
were in his possession ; nor can any one who is entit led to 
refuse to produce a document he compelleil to give oral 
evidence of its contents.'-* 

Art RLE 120. 

WITNESS NOT TO HE 0 ).U PELLKI) TO CRIMINATE HIMsELK. 

No one is bound to answer any question if the answer 
thereto would, in the opinion of the jud/^c, have a tendency 
to expose the witness [or the wife or husband of the witness] 
to any criminal charge, or to any penally or forfeiture 
which the judge regards as reasonably likely to be preferred 
or sued for;^ but no one is excused from answering 

bc«n doubled whelhcr production may nol l>c refused on ihc ground 
of a lien as against the party rc^jurring ihc production. This is sug- 
gested in Brassifif^on v. lirasstnf'ton^ and was acted ii|»on by lx>rd 
Denman in Kemp v. A'-t///, 2 Mo. Ac Ko. 437 ; but it seems to Imc 
opposed to liuntfr v. I^athUy^ in which a broker who had a lien on a 
policy for premiums advanced, was comjHrllcd to prcKlucc it in an 
action against the underwriter by the assured who had created the ben. 
See Ijty v. Barhnv (Judgt. of Parke, R) l Kx. 801. 

* Volant T. Soyer^ 13 C. IL 231 ; Phelps v. Prno^ 3 R & H. 431. 

* Dmvia v. Waters^ 9 M. Ac W. 608 ; Few v. Gupp}\ 13 Beav. 454. 

* R, V. Boyest l B. & S. 330. As to husbands and isivcs, see 1 Hale. 
P. C. 301 ; R. V. Clhiger^ 2 T. R. 263 ; Cartwright v. Gfeen^ 8 V'e. 405 ; 
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any question only because the answer may establish or tend 
to establish that he owes a debt^or is otherwise liable to any 
civil suit, either at the instance of the Crown or of any 
other person.^ 

Article 121. 

CORROBORATION, WHEN REQUIRED. 

No plaintiff in any action for breach of promise of 
marriage can recover a verdict, unless his or her testimony 
is conoborated by some other material evidence in support 
of such promise.* 

No order against any person alleged to be the father of a 
l^stard child can be made by any justices, or confirmed on 
appeal by any Court of Quarter Session, unless the evidence 
of the mother of the said bastard child is corroborated in 
some material particular to the satisfaction of the said 
justices or Court respectively.* 

When the only proof against a person charged with a 
criminal offence is the evidence of an accom plice, uncor- 
roborated in any material particular, it is the duty of the 
judge to warn the j ury that it is unsafe to con vict any person 
upon such evidence, though they have a legal right to do so.* 


R, V. Bathwickf 2 B. and Ad. 639 ; R. v. Ali Saints^ IVorcester^ 
6 M. & S. 194. These cases show that even under the old law which 
made the parties and their husbands and wives incompetent witnesses, 
a wife was not incompetent to prove matter which might tend to 
criminate her husband. R. v. Clivigtr assumes that she was, and was 
to that extent overruled. Tlie cases, however, do not decide that if 
the wife claime<I the privilege of not answering she would be compelled 
to do so, and to some extent they suggest that she would not. 

' 46 Geo. 111 . c, 37. * 32 & 33 Viet, c, 68, s. z 

* 8 & 9 Viet. c. 10, s. 6 ; 35 A 6 Viet. c. 6, s. 4. 

* 1 Ph. Ev. 93-101 ; T. E. ss. 887-91 » 3 Russ. Cri. 600-611. 
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Article 122. 

NUMBER OF WITNESSES. 

In trials for high treason, or misprision of treason, no one 
can be indicted, tried, or attainted (unless he pleads guilty) 
except upon the oath of t^ lawful witnesses, either both of 
them to the same overt act, or one of them to one and 
another of them to another overt act of the same treason. 

If two or more distinct treasons of divers heads or kinds 
are alleged in one indictment, one witness produced to 
prove one of the said treasons and another witness pro- 
duced to prove another of the said treasons are not to 
be deemed to be two witnesses to the same treason within 
the meaning of this article.^ 

This provision does not applj to cases of high treason in 
compassing or imagmmg the Queen’s death, in which the 
overt act or overt acts of such treason alleged in the indict- 
ment are assassination or killing of the Queen, or any direct 
at tempt a gainst her life, or any direct attempt against her 
person, whereby her life may be endangered or her person 
suffer bodily harm,* or to misprision of such treason. 

If upon a trial for perjury the only evidence against the 
defendant is the oath of one witness contradicting the oath 
on which perjury is assigned, and if no circumstances are 
proved which corroborate such witness, the defendant is 
entitled to be acquitted.^ 

* 7 & 8 WUL III. c, 3, ss. 2, 4. * 39 & 40 Geo. III. c. 93. 

• 3 Russ, on Crimes, 77-86. 
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CHAPTER XVI. 

OF THE EXAMINATION OF WITNESSES. 

Article 123. 

EVIDENCE TO BE UPON OATH, EXCEPT IN CERTAIN CASES. 

All oral evidence given in any action must be given upon 
oath, but if any person called as a witness refuses or is 
unwilling to be sworn from alleged conscientious motives, 
the judge before whom the evidence is to be taken may, 
upon being satisfied of the sincerity of such objection, permit 
such person instead of being sworn to make his or her 
solemn affirmation and declaration in the following words — 
I, A B, do solemnly, sincerely, and truly affirm and 
declare that the taking of any oath is according to my 
religious belief unlawful, and I do also solemnly, sincerely, 
and truly affirm and declare,” &c.* 

* If any jierson called to give evidence in any court of 
justice, whether in a civil or criminal proceeding, objects to 
take an oath, or is objected to as incompetent to take such 
an oath, such person must, if the presiding judge is satisfied 
that the taking of an oath w'ould have no binding effect 

* 17 & 18 Viet c. 125, s. 20 (civil cases) ; 24 & 25 Viet c, 66 (crimi- 
nal cases). 

* 32 & 33 Viet. c. 68, s. 4 ; 33 & 34 Vicl. c. 49. 1 omit special pro- 
visions as to Quakers, Moravians, and Separatists, as the enactments 
mentioned above include all cases. The statutes are referred to in 
T. E. s. 1254 ; R. N. P. 175-^- 
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on his conscience, make the following promise and decla- 
ration — 

“ I solemnly promise and declare that the evidence given 
by me to the Court shall be the truth, the whole truth, and 
nothing but the truth." 

% 

If any person having made either of the said declarations 
wilfully and corruptly gives false evidence, he is liable to be 
punished as for perjury. 

Article 124. 

FORM OF OATHS. 

Oaths are binding which are administered in such form 
and with such ceremonies as the person sworn declares to 
be binding.^ 

Article 125. 

WHO IS TO HAVE POWER TO ADMINMSTER OATHS. 

Every person now or hereafter having power by law or 
by consent of parties to hear, receive, and examine evi- 
dence, is empowered to administer an oath to all such 
witnesses as are lawfully called before him.® 

Article 126.* 

EXAMINATION IN CHIEF, CROSS'EXA.M I NATION, AND RE- 
EXAMINATION. 

Witnesses must be first examined in chief, then cross- 
examined, and then re-examined. 

♦ See Note XLVI. 

* I & 2 Viet c, 105. For the old law, see Omichuni v. Barker^ 

I S. L. C. 455. * 14 & 15 Viet c. 99, f. 16. 
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Whenever any witness has been examined in chief, or has 
been intentionally sworn, or has made a promise and decla- 
ration as hereinbefore mentioned for the purpose of giving 
evidence, the opposite party has a right to cross-examine 
him ; but the opposite party is not entitled to cross-examine 
merely because a witness has been called to produce a 
document on a subpana duces tecum^ or in order to be 
identified. After the cross-examination is concluded, the 
party who called the witness has a right to re-examine him. 

The Court may in all cases permit a witness to be recalled 
cither for further examination in chief or for further cross- 
examination, and if it does so, the parties have the right 
of further cross-examination and further re-examination 
respectively. 

If a witness dies, or becomes incapable of being further 
examined at any stage of his examination, the evidence 
given before he became incapable is good.' 

If in the course of a trial a witness idio was mxppoacd 
to be competent appears to be incompetent, his evidence 
may be withdrawn from the jury, and the case may be left 
to their decision independently of it.* 

Article 127. 

TO WHAT MATTERS CROSS-EXAMINATION AND RE EXAMINA- 
TION MUST BE DIRECTED. 

The examination and cross-examination must relate to 
facts in issue or relevant facts, but the cross-examination 

' JP. V. ZW/m, 1 Jebb. C. C. 123. Tbe judges compared the case to 
that of a dying declaration which is admitted, though there can be no 
cross-examination. 2 A*, v. L. R. 1 C. C. R. 33. 
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need not be confined to the facts to which the witness 
testified on his examination in chief. 

The re-examination must be directed to the explanation 
of matters referred to in cross-examination ; and if new 
matter is, by permission of the Court, introduced in re- 
examiiiation, the adverse party may further cross-examine 
upon that matter. 

' Article 128. 

LEADING QUESTIONS. 

Questions suggesting the answer which the person putting 
the question wishes or expects to receive, or suggesting 
disputed facts as to which the witness is to testify, must not, 
ifobjected to by the adverse party, be asked in an examina- 
tion in chief, or a re-examination, except with the permis- 
sion of the Court, but such questions may be asked in cross- 
examination. 

Article 129.* 

QUESTIONS LAWFUL IN CROSS-EXAMINATION. 

When a witness is cross-examined, he may, in addition to 
the questions hereinbefore referred to, be asked any ques- 
tions which tend — 

(1) To test his accuracy, veracity, or credibility ; or 

(2) To shake his credit, by injuring his ch^acter. 

He may be c omp elled to answer any such question, how- 
ever irrelevant it may be to the facts in issue, and however 
disgraceful the answer may be to himself, except in the case 
provided for in article 1 20. 


♦ Sec Note XLVII. 
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Illustration, 

{a) The ques,tion is, whether A committed perjury in swearing that 
he was R. T. B deposes that he made tattoo marks on the arm of 
R. T., which at the time of the trial were not and never had been on 
the arm of A. B may be asked and compelled to answer the question 
whether, many years after the alleged tattooing, and many years before 
the occasion on which he w’as examined, he committed adultery with the 
wife of one of his friends.* 


Article 130. 

EXCLUSION OF EVIDENCE TO CONTRADICI' ANSWERS TO 
QUESTIONS TESTING VERACTITY. 

When a witness under cross-examination has been asked 
and has answered any question which is re]eyant to the 
inquiry only in so far as it tends to shake his credit by 
injuring his character, no evidence can be given to con- 
tradict Jiim except in the following cases : — * 

(1) If a witness is asked whether he has been previously 
convicted of any felony or misdemeanour^ and denies or 
does not admit it, or refuses to answer, evidence may be 
given of his previous conviction thereof.® 

(2) If a witness is asked any question tending to show 
that he is not impartial, and answers it by denying the facts 
suggested, he may be contradicted/ 


* V. Orton, See summing-up of Cockbum, C. J., p. 719, &c 

* A, G. V. EUckeoci, l £x. 91, 99--I05. Sec, too, Pahntr v, TVvtiVr, 
8 Ex. 247. 

* 28 & 39 Viet. c. 18, s. 6. 

* G, V. Hitsktock^ I Ex- 91, pp. 100, 105. 
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Article 131.* 

STATEMENTS INCONSISTENT WITH PRESENT TESTIMONY MAY 

BE PROVED. 

Every witness under cross-examination in any proceeding 
civil or criminal, may be asked whether he has made any 
former statement relative to the subject-matter of the action 
and i nconsiste nt with his present testimony, the circum- 
stances of the supposed statement being referred to suffi- 
ciently to designate the particular occasion, and if he does 
not distinctly admit that he has made such a statement, 
proof may be given that he did in fact make it. 

The same course may be taken with a witness upon his 
examination in chief, if the judge is of opinion that he is 
[hostile] to the party by whom he was called and permits 
the question. 


Article 132. 

CROSS-EXAMINATION AS TO PREVIOUS STATEMENTS IN 

WRITING. 

A witness under cross-examination [or a witness whom 
the judge under the provisions of article 1 3 1 has permitted 
to be examined by the party who called him as to previous 
statements inconsistent with his present testimony] may be 
questioned as to previous statements made by him in 
writing, or reduced into writing, relative to the subject- 


• Sec Note XLVIII. 
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matter of the cause, without such writing being shown to 
him [or being proved in the first instance] ; but if it is 
intended to contradict him by the writing, his attention 
must, befo re such contradictoryproof can be give n, be called 
to those parts of the writing which are to be used for the 
purpose of contradicting him. The judge may, at any 
time during the trial, require the document to be produced 
for his inspection, and may thereupon make such use of it 
for the purposes of the trial as he thinks fit.* 


Article 133. 

IMPEACHING CREDIT OF WITNESS. 

The credit of any witness may be impeached b v the 
adverse party, by the evidence of persons who swear that 
they, from their knowledge of the witness, believe him to be 
unworthy of credit upon his oath. Such persons may not 
upon their examination in chief give reasons for their belief, 
but they may be asked their reasons in cross-examination, 
and their answers cannot be contradicted.* 

No such evidence may be given by the party by whom 
any witness is called,® but, when such evidence is given by 
the adverse party, the party who called the witness may 

17 & 18 \ id, c. 125, 24 ; and 28 VicL c. 18, s. 5* I think the 

words between brackets represent the meaning of the sections, but in 
terms they apply only to witnesses under cross-examination—** Witnesses 
may be cross-examined,” 

* 2 Ph. Ev. 503-4 ; T. E. ss. I324>5. 

• 17 & 18 YicL c 125, s. 2 ; and 28 Viet c. 18. s. 3. 
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give evidence in reply to show that the witness is wonhy of 
credit. ‘ 

Article 134. 

OFFENCES AGAINST WOMEN. 

When a man is prosecuted for rape or an attempt to 
ravish, it may be shown that the woman against whom the 
offence was committed w'as of a generally immoral character, 
although she is not cross-examined on the subject.® 'Fhc 
woman may in such a case be asked whether she has had 
connection with other men, but her answer cannot be con- 
tradicted.® She may also l)e asked whether she has had 
connection on other occasions with the prisoner, and if she 
denies it she [j)robably] may be contradicted.^ 

Article 135. 

WHAT MATIERS MAY BE PROVEl> IN RKFERENiE TO DF.t.LA 
RATIONS RELEVANT UNDER ARTICLES 25-34. 

Whenever any declaration or statement relevant under 
articles 25-34, both inclusive, is proved, all matters may be 
proved in order to contradict it, or in order to impeach or 
confirm the credit of the person by whom it was made 
which mig ht have been proveti if that person had l)ecn 
called as a witness, and had denied uj)on cross examination 
the truth of the matter suggested.^ 

* 2 Ph. Ev. 504. * R. V. Clarke^ 2 Star. 241. 

* R, V. Holmes^ 1 .^ K. 1 C. C. R. 354. 

* R. V. Martin^ 6 C. & P. 562, and remarks in R. v. Hohnes^ p. 337, 
per Kelly, C. B. 

* R. V. DrummonJ^ t Lea. 33S. R. v. Pike^ 3 C. A P. 59 ^* I*' thciie 
cases dying declarations were eacladed, because the persons by whom 
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Article 136. 


REFRESHING MEMORY. 


A witness may, while under examination, refresh his 
memory by referring to any writing made 
time of the transaction concerning which he is questioned 
or so soon afterwards that the judge considers it likely that 
thF transaction wa s at that tim e fresh in his memo ry. 

The witness may also refer to any such writing made by 
any other person, and read by the witness within the time 
aforesaid, if when he read it h e knew it to be correct.^ 

An expert may refresh his memory by reference to pro- 
fessional treatises.^ 


Article 137. 

RIGHT OF ADVERSE PARTY AS TO WRITING USED TO REFRESH 

MEMORY. 

Any writing referred to under article 136 must be pro- 
duced and shown to the adverse party if he requires it; 
and such party may, if he pleases, cross-examine the witness 
thereupon.^ 

Article 138. 


GIVING, AS EVIDENCE, DOCUMENT CALLED FOR AND 

PRODUCED ON NOTICE. 

Wlien a party calls for a document which he has given 
the other party notice to produce, and such document is 


they were made would have been incompetent as w itnesses, but the 
principle would obviously apply to all the cases in question. 

* 2 Ph. Ev. 480, Ac, ; T. E. ss, 1264-70; R. N. P. 194-5. 

• Sussex Pierage Case, n C. & F. 114-17. » See casesin R. N. P. 195. 
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produced to, and inspected by, the party calling for its pro- 
duction, he is l^und to give it as evidence if the |K\rty 
producing it requires him to do so, and if it is relevant.^ 

Article 139. 

USING, AS EVIDENCE, A DOCUMENT, PRODUCTION OK 
WHICH UAS REFUSED ON NOTICE. 

When a party refuses to produce a document which he 
has had notice to produce, he may not afterw a rds use 
the document as evidence without the consent of the other 
p;irty.* 

V. I K>p. 235 ; Cahtrt v. 7 C. \ I' 

’ /Av V. 12 A. I’. 135 ; hut vcc remaAs ax 2 I*h. I.v, 

270. 


K 
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CHAPTER XVII. 

OF nf PROPER ADMISSION AND REJECTION OF 

EVIDENCE, 

Article 140. 

A ^EW trial will not be granted in any civil action oa the 
ground of the improper admission or rejection of evidence, 
unless in the opinion of the Court, to which the application 
is made, some substantial wrong or miscarriage has been 
thereby occasioned in the trial of the action.^ 

Jf in a criminal case evidence is improperly rejected or 
admitted, there is no remedy, unless the prisoner is con- 
victed, and unless the judge, in his discretion, states a case 
for the Court for Crown Cases Reser\^ed : but if that Court 
is of opinion thdt any evidence was improperly admitted or 
rejected, it must set aside the conviction. 


Judicature Act, 1875, Order xxxix. 3. 
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APPENDIX OF NOTES. 


NOTH 1 . 

(lO AkTICLK I ). 

For the definition of f.ict. see Bcntham * jiulirial KvKlcm c,' 
vol. i. pp. 39-50. Sec, too, my ‘ Intrcnluction to the 
Indian Evidence Act,’ pp. 14-16. The definition of the 
word “ Document ” is taken from the Indian Penal Code, 
s. 29. See, too, the Indian Evidence Act, s. 12. 

The definitions are simply explanations of the senses 
in which the words defined are ujied in this work. 'Fhev 
will be found, however, to explain the manner in whic h 
it is arranged. 

I use the word presumption in the sense of a presumption 
of law capable of being rebutted. A presumption of fact 
is simply an argument. A conclusive presumption I de* 
scribe as conclusive proof. Hence the few presumptions 
of law which 1 have thought it necessary to notice are the 
only ones I have to deal with. 


k 2 
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NOTE II. 

(to Article 2). 

See 1 Ph. Ev. 493, &c. ; Best, ss. iii and 251; T. E. 
chap, ii, pt. ii. 

For instances of relevant evidence held to be insufficient 
for the purj)osc for which it was tendered on the ground of 

remoteness, see R. v. , 2 C. & P. 459; and Mann v. 

■% 

Lanj^ton^ 3 A. & E. 699. 

Mr. Taylor (s. 867) adopts from Professor Greenleaf the 
statement that “ the law excludes on public grounds . . . 
cN'idence which is indecent or offensive to public morals, or 
injurious to the feelings of third persons.” The authorities 
given for this are actions on wagers which the Court refused 
to try, or in which they arrested judgment, because the 
wagers were in themselves imj)ertinent and offensive, as, 
for instance, a wager as to the sex of the Chevalier D’Eon 
{^Da Costa Jonos^ Cow]). 729). No action now lies upon 
a wager, and I fear that there is no authority for the 
proposition advanced by Professor Greenleaf. I know of 
no case in which a fact in issue or relevant to an issue 
wliich the Court is l>ound to try can be excluded merely 
because it would i>ain some one who is a stranger to the 
action. Indeed, in Da Costa \\ Jones, Lord Mansfield said 
expressly, ** Indecency of evidence is no objection to its 
being received where it is necessary to the decision of a 
civil or criminal right" (p. 734). (See article 129, and 
Note XLVII.) 
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NOTE HI. 

( 10 Artici k 4). 

On this subject sec also i Ph. Ev. 157-164 ; T. E. ss. 5:7- 
532; Best, s. 50S ; 3 Russ, on Crimes, by OrcMves, 161-7. 
(See, too, the Queens Case, 2 Br. tA' Bin^. 309-10 ) 

The principle is substantially the same as that of princ ipal 
and accessory, or j)rin(i}Kil and agent. When various 
persons conspire to commit an offence e.ich makes llu* 
rest his agents to carry the plan into exec ution. (See, too, 
article 17, Note XII.) 


NOTE IV. 

(10 ;\k! n l.\ 5). 

The principle is fully explained and illustrated in Ma/- 
colmson v, ODca, 10 H. of E. 593. See fjarticularly the 
reply to the (juestions put by tlie House of Lords to the 
Judges, delivered by Willes, 61 1-22. 

See also i Ph. Ev. 234-9 ; ' 1 '. K. ss. 593-601 ; Best, s. 490. 

Mr. Phillips and Mr. Taylor treat this principle as an ex- 
ception to the rule excluding hearsay. I'hey regard the 
statements contained in the title-deeds as written statements 
made by persons not called as witnesses. I think the deeds 
must be regarded as constituting the tran-saction.s which 
they effect; and in the case supfxjsed in the text, those 
transactions are actually in issue. When it is asserted that 
land belongs to A, what is meant is, that A is entitled to it 
by a series of transactions of which his title-deeds are by 
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law the exclusive evidence (see article 40). The existence 
of the deeds is thus the very fact which is to be proved. 

Mr. Best treats the case as one of “ derivative evidence,” 
an expression which does not appear to me felicitous. 

It will be observed that articles 2-6 refer to facts, either 
strictly in issue, or so closely connected with facts in issue 
as to be of the same nature. Articles 7, 8, 9 refer to facts 
which would usually l>e described by the phrase, “circum- 
stantial evidence.” 


NOTE V. 

(to Article 7). 

The items of evidence included in this article are often 
referred to by the phrase “ res gestae,” which seems to have 
come into use on account of its convenient obscurity. The 
doctrine of “ res gestae " w^as much discussed in the case of 
V. Tatham (p. 79, &c.). In the course of the argument, 
Ho^anquet, ]., observed, “How do you translate res gestae? 
gestai, by whom?” Parke. B., afterwards observed, “The 
acts by whomsoever done are res gestae, if relevant to the 
matter in issutf. But the question is, what are relevant?” 
(7 .^. 8: E. 353.) In delivering his opinion to the House of 
l.,ords, the same Judge laid down the rule thus : “WTierc 
any facts are proi)er evidence upon an issue [i. e. when 
they are in issue, or relevant to the issue] all oral or written 
declarations which can explain such facts may be received 
in evidence.* (Same Case, 4 Bing. N. C. 548.) The 
question asked by Baron Parke goes to the root of the 
whole subject, and I have tried to answer it at length in 
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the text, and to give it the prominence in the statement 
of the law which its importance deserves. 

Besides the cases cited in the illustrations, see cases as to 
statements accompanying acts collected in i Ph. Ev. i52«7, 
and T. E. ss. 521, 528. I have stated, in accordance with 
E, v. Walker^ 2 M. & R. 212, that the particulars of a 
complaint are not admissible; but I have heard Willes, J., 
rule that they were on several occasions, vouching Parke, B., 
as his authority. R. v. H 'alker was decided by Parke, B., 
in 1839. Though he excluded the statement, he .said, 
“the sense of the thing certainly is, that the jury should in 
the first instance know the nature of the complaint made by 
the prosecutrix, and all that she then said. But for reasons 
which I never could understand, the usage has obtained 
that the prosecutrix’s counsel should only in(|uirc generally 
whether a complaint was ma<le by the prosecutrix of the 
prisoner’s conduct towards her, leaving the prisoner’s 
counsel to bring before the jury the particulars of that com* 
plaint by cross-examination.” 

Baron Bramwell has been in the habit, of lat e jreare^ijf 
admitting the The practice is certainly in 

accordance with common sense. 

NOTE VI. 

(to Article 9). 

This is taken (with some verbal alterations) from a 
pamphlet called * The Theory of Relevancy for the purpose 
of Judicial Evidence, by George Clififord Whitworth, Bombay 
Civil Service. Bombay, 1875.’ 

The 7th section of the Indian Evidence Act is as foUow's : 
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“ Facts which are the occasion, cause, or effect, immediate 
or otherwise, of relevant facts or facts in issue, or which 
constitute the state of things under which they happened, 
or which afforded an opportunity for their occurrence or 
transaction, are relevant*’ 

I'he 1 1 th section is as follows : 

‘ Facts not otherwise relevant are relevant ; 

‘(i) If they are inconsistent mih any fact in issue or rele- 
vant fact ; 

‘(2) If by themselves, or in connection with other facts, 
they make the existence or non-existence of any fact in 
issue, or relevant fact, highly probable or improbable.* 

In my ‘Introduction to the Indian Evidence Act* I ex- 
amined at length the theory of judicial evidence, and tried 
to show that the theory of relevancy is only a particular case 
of the process of induction, and that it depends on the con- 
nection of events as cause and effect. This theory does not 
greatly differ from Bentham’s, though he does not seem to 
me to have grasped it as distinctly as he probably would if 
he had lived to study Mr. Mill’s Inductive Logic. 

My theory w'as exprcssetl too widely in certain parts, and 
not widely enough in others ; and Mr. Whitworth’s pamphlet 
ap])ears to me to have corrected and completed it in a 
judicious manner. I have accordingly embodied his defini- 
tion of relevancy, with some variations and additions, in the 
text The necessity of limiting in some such way the terms 
of the 1 1 th section of the Indian Evidence Act may be 
inferred from a judgment by Mr. Justice West (of the High 
Court of Bombay), in the case of F. v. Parbhudas and 
r, printed in the * Law Journal,’ May 27, 1876. 

As to the coincidence of this theory with English law, I 
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can only say that it will be found to supply a key which 
will explain all that is said on the subject of circumstantial 
evidence by the writers who have treated of that subject. 
Mr. Whitworth goes through the evidence given against the 
lan, Muller, executed for murdering Mr. Briggs on the 
North '^ndon Railway, and shows how each item of it can 
be referred to one or the other of the heads of relevancy 
which he discusses. 

It is not necessary to give specific authorities for the 
illustrations. They are too obvious to be noticed in re- 
ported cases, but they might all be justified by reference 
to different parts of Palmer’s case. The last illustration was 
suggested by the case of Courvoisier. 

The theory of relevancy contained in this article would, 
I believe, suffice to solve every question which can arise 
upon the subject ; but as questions connected with it have 
been raised and decided in many different forms, it is 
necessary in a Digest of the Law of Kvidence to notice 
them. The principles, however, which are embodied in 
articles 3-8 are only particular applications of the general 
principle stated in this article. It might, no doubt, be 
expressed very shortly by saying that every fact is relevant 
to every other, if it affects in any definite way the proba- 
bility of its occurrence. This, however, would throw no 
light on the question how facts affect the probability of the 
occurrence of other facts ; and to obtain a real mastery of 
the principles of evidence it is necessary to have clear views 
on this subject 
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NOTE Vli. 

(to Articles io, ii, 12). 

Article 10 is equivalent to the maxim, “Res inter alios 
acta alteri nocere non debet,” which is explained and com- 
mented on in Best, ss. 506-510 (though I should scarcely 
adopt his explanation of it), and by Broom (‘ Maxines,* 
954-968). The application of the maxim to the Law of 
Evidence is obscure, because it does not show how uncon- 
nected transactions should be supposed to be relevant to 
each other. The meaning of the rule must be inferred from 
the exceptions to it stated in articles ii and 12, which show 
that it means, You are not to draw inferences from one 
transaction to another which is not specifically connected 
with it merely because the two resemble each other. They 
must be linked together by the chain of cause and effect in 
ne assignable way before you can draw your inference. 

In its literal sense the maxim also fails, because it is not 
true that a man cannot be affected by transactions to which 
he is not a party. Illustrations to the contrary are obvious 
and innumerable ; bankruptcy, marriage, indeed every 
transaction of life, would supply them. 

The exceptions to the rule given in articles ii and 12 
are generalised from the cases referred to in the illustra- 
tions. It is important to observe that though the rule is 
expressed shortly, and is sparingly illustrated, it is of very 
much greater importance and more frequent application 
than the exceptions. The exceptions apply more frequently 
to criminal than to civil proceedings, and in criminal cases 



NOTE VIII. 

(to Article 13). 

As to presumptions arising from the course of office or 
business, see Best, s. 403 ; 1 Ph. Ev. 480-4 ; T. E. s. 147. 
The presumption, “ Omnia esse rite acta,” also apjilies. 
See Broom’s ‘ Maxims,' 942 ; Best, ss. 353-365 ; T. E. 
s. 124, &C. ; I Ph. Ev. 480; and Star. 757, 763. 

NOTE IX. 

(to Article 14). 

The unsatislactoiy character of the dehnitions usually 
given of hearsay is well known. See Best, s. 495 ; T. £. 
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ss. 507-510. The definition given by Mr. Phillips sufficiently 
exemplifies it: “When a witness, in the course of stating 
what has come under the cognizance of his own senses con- 
cerning a matter in dispute, states the language of others which 
he has heard, or produces papers which he identifies as being 
written by particular individuals, he offers what is called 
hearsay evidence. This matter may sometimes be the very 
matter in dispute,” &c. (i Ph. Ev. 143). If this definition is 
correct, the maxim, “ Hearsay is no evidence,” can only be 
saved from the charge of falsehood by exceptions which 
make nonsense of it. By attaching to it the meaning given 
in the text, it becomes both intelligible and true. There is 
no real difference between the fact that a man was heard 

1 

to say this or that, and any other fact Words spoken may 
convey a threat, supply tiie motive for a crime, constitute a 
contract, amount to slander, &c., &c. ; and if relevant or 
in issue, on these or other grounds, they must be proved, 
like other facts, by the oath of some one who heard them. 
The important point to remember about them is that bare 
assertion must not, generally speaking, be regarded as rele- 
vant to the truth of the matter asserted. 

The doctrine of hearsay evidence was fully discussed by 
many of the judges in the case of Doe d. Wright v. Tatham 
on the different occasions when that case came before the 
Court (see 7 A. & E, 313-408 ; 4 Bing. N. C. 489-573). 
The question was, whether letters addressed to a deceased 
testator, implying that the writers thought him sane, but 
not acted upon by him, could be regarded as relevant 
to his sanity, which was the point in issue. The cas^ 
sets the stringency of the rule against hearsay in a light 
which is forcibly illustrated by a passage in the judgment 
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of Baron Parke (7 A. & E. 385-8), to the following 
effect ; — He treats the letters as “ statements of the writers, 
not on oath, of the truth of the matter in question, with 
this addition, that they have acted upon the statements 
on the faith of their being true by their sending the 
letters to the testator.” He then goes through a variety 
of illustrations which had been suggested in argument 
to show that in no case ought such statements to be 
regarded as relevant to the truth of the matter stated, even 
when the circumstances were such as to give the strongest 
possible guarantee that such statements expressed the 
honest opinions of the persons who made them. Amongst 
others he mentions the following : — “ The conduct of the 
family or relations of a testator taking the same precautions 
in his absence as if he were a lunatic — his election in his 
absence to sonie high and responsible office ; the conduct 
of a physician who permitted a will to be executed by a sick 
testator ; the conduct of a deceased captain on a question 
of seaworthiness, who, after examining every part of a 
vessel, embarked in it with his family ; all these, when 
deliberately considered, are, with reference to the matter in 
issue in each case, mere instances of hearsay evidence — 
mere statements, not on oath, but imi)lied in or vouched by 
the actual conduct of j>ersons by whose acts the litigant 
parties are not to be bound.” All these matters are there- 
fore to be treated as irrelevant to the questions at issue. 

These observations make the ryle quite distinct, but the 
reason suggested for it in the concluding words of the 
passage extracted appears to be weak. That passage im- 
plies that hearsay is excluded because no one ** ought to be 
bound by the act of a stranger.” That no one shall have 
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power to make a contract for another or commit a crime 
for which that other is to be responsible withont his 
authority is obviously reasonable, but it is not so plain 
why A*s conduct should not furnish good grounds for in- 
ference as to B*s conduct, though it was not authorised 
by B. The importance of shortening proceedings, the 
importance of compelling people to procure the best 
evidence they can, and the importance of excluding oppor- 
tunities of fraud, are considerations which probably justify 
the rule excluding hearsay; but Baron Parke’s illustra- 
tions of its operation clearly prove that in some cases it 
excludes the proof of matter which, but for it, would be 
regarded not only as relevant to particular facts, but as 
good grounds for believing in their existence. 

NOTE X. 

(to Article i 5). 

This definition is intended to exclude admissions by plead- 
ing, admissions which, if so pleaded, amount to estoppels, 
and admissions made for the purposes of a cause by the 
parties or their solicitors. These subjects are usually treated 
of by writers on evidence ; but they appear to me to belong 
to other departments of the law. The subject, including 
the matter which I omit, is treated at length in i Ph. 
Ev. 308-401, and T. E. ss. 653-788. A vast variety of 
cases upon admissions of every sort may be found by 
referring to Roscoe N. P. (Index, under the word Admis- 
sions.) It may perhaps be well to observe that when an 
admission is contained in a document, or series of docu- 
ments, or when it forms part of a discourse or conversation, 
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80 much and no more of the document, series of documents, 
discourse or conversation, must be proved as is necess;\rv 
for the full understanding of the admission, but the judge 
or jur}' may of course attach degrees of credit to different 
parts of the matter proved. This rule is elaborately dis* 
cussed and illustrated by Mr. Taylor, ss. 655-665. It h\s 
lost much of the importance which attached to it when 
parties to actions could not be witnesses, but could be 
compelled to make admissions by bdls of tliscovery. The 
ingenuity of etjuity draughtsmen was under that system 
greatly exercised in drawing answers in such a form that 
it was im[X)ssible to read part of them without rcatling 
the whole, and the ingenuity of the Court was at least as 
pmuch exercised in countermining their ingenious devices. 
The power of administering interrogatories, and of exami 
ning the parties directly, has mnde great cluinges in these 
matters. 

NOTE XI. 

(10 Ariicle 16). 

As to admissions by parties, see Moriarty v. L, C. Jj, 
Raiiway, L R. 5 Q. R 3^0, per Blackburn, J. ; Alncr v. 
Georgty 1 Camp. 392 ; Bauerman v. Radenius, 7 'F. R. 663. 

As to admissions by parties interested, see Spar^^o v. 
Brown, 9 B. & C. 938. 

Sec also on the subject of this article i Ph. Kv. 362-3. 
369, 398; and T. E. ss. 669-671, 685, 687, 719; Rosr-oe. 

N.P. 71. 

As to admissions by privies, sec i Ph, Ev. 394-71 
T. E (from Greenlcaf), s. 712. 
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NOTE XII. 

(to Article 17). 

The subject of the relevancy of admissions by agents 
is rendered difficult by the vast variety of forms which 
agency assumes, and by the distinction between an agent for 
the purpose of making a statement and an agent for the 
purpose of transacting business. If A sends a message by 
B, B’s words in delivering it are in effect A’s ; but B*s state- 
ments in relation to the subject-matter of the message have, 
as such, no special value. A's own statements are valuable 
if they suggest an inference which he afterwards contests 
because they are against his interest ; but when the agent’s 
duty is done, he has no special interest in the matter. 

The principle as to admissions by agents is stated and 
explained by Sir W. Grant in Fairlie v. Hastings, 10 Ve. 
126-7. 

NOTE XIII. 

(to Article 18). 

Sec, for a third exception (which could hardly occur now), 
day V. M. & M. 45. 

NOTE XIV. 

(to Article 19). 

This comes very near to the case of arbitration. See, as 
to inegular arbitrations of this kind, i Ph. Ev. 383 ; T. E. 
ss. 689-90. 
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NOTE XV. 

(TO Article 20). 

Sec more on this sut»jcct in i Ph. Kv. 326-S ; T. E. 
ss. 702, 720-3 ; R. N. P. 66. 

NOTE XVI. 

('n> Arih i.e 22). 

On the law as to Confessions, sec i Ph. Kv. 401-423 . 
T. E ss. 796-807, and s. 824; IWst, ss. 551-574 ; Rosroc. 
Cr. Ev. 38-56 ; 3 Russ, on (‘nines, hy (ireaves, 365-436. 
“^oy on Confessions reduces the law on the subject to the 
shajKj of 13 propositions, the etfci t of all of which is f^ivcn 
in the text in a tlilYcrcnt fonn. 

Many cases have been <ic(ide'l as to the language which 
amounts to an inducement to (onfess (see Roscoe, (’r. Ev. 
40-3, where most of them are collected). 'I hcy arc, how* 
ever, for practical purfxjses, .summed up in A. v.' Baldry, 
2 Den. 430, which is the authority for the last hues of the 
first paragraph of this article. 

NOTE XVII. 

(to Article 23). 

Cases are sometimes cited to show that if a [person i> 
examined as a witness on oath, his dq>osition cannot be 
used in evidence against him afterwards (.see T. E ss. S09 

L 
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and 8i8, n. 6 ; also 3 Russ, on Cri., by Greaves, 407, &c.). 
All these cases, however, relate to the examinations before 
magistrates of p ersons accused of crimes, under the statutes 
which were in force before 1 1 & 1 2 Viet c. 42. 

These statutes authorised the examination of prisoners, but 
not their examination upon oath. The ii & 12 Viet c. 42, 
prescribes the form of the only question which the magis- 
trate can put to a prisoner ; and since that enactment it is 
scarcely possible to suppose that any magistrate would put 
a prisoner upon his oath. The cases may therefore be re- 
garded as obsolete. 


NOTE XVIIl. 

(to Article 26). 

i" 

As to dying declarations, see i Ph. Ev. 239-252; T. E. 
ss. 644-652 ; Hest, s. 505 ; Starkie, 32 & 38 ; 3 Russ. Cri. 
250-272 (perhaps the fullest collection of the cases on the 
subject) ; Roscoe, Crim. Kv. 31-2. E. v. Baker, 2 Mo. & Ro. 
53, is a curious case on this subject A and B were both 
poisoned by eating the same cake. C was tried for poison- 
ing A. B’s dying declaration that she made the cake in C’s 
presence, and put nothing bad in it, was admitted as against 
C. on the ground that the whole formed one transaction. 

NOTE XIX. 

{to Article 27). 

I Ph. Ev. 280-300 ; T. E. ss. 630-643 ; Best, 501 ; 
R. N. P. 63 ; and sec note to Price v. Lord 
a S. L C. 328. 
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NOTE XX. 

(to Article 28). 

The best statement of the law upon this subject will 
be found in Higham v. Ridgxva\\ and the note thereto, 
« S. L C. 318. See also i Ph. Kv. 252-280: T. E. 
ss. 602-629 ; Best, s, 500 ; R. N. P. 584. 

A class of cases exists which I have not put into the fonn 
of an article, partly because their occurrence since the com- 
mutation of tithes must l>e very rare, and partly l)ecause 
I find a great difficulty in understanding the place which 
the rule established by them ought to oc( upy in a systernatu' 
statement of the law. I'hey are ca^es which lay down the 
rule that statements as to the recciiHs of tithes and moi luses 
made by deceased recto rs juid _oihcr eccdcM^^ co qiora- 
dons sole are admissible in f avour of their successors. 
There is no doubt as to the rule (see, in particular, Short 
V. Zdf, 2 Jac. & AV'al. 464 ; and Y'tmng v. C/art //a//, 
17 Q. B. 537). The difficulty is to see why it was ever 
regarded as an exception. It falls directly within the prin 
ciplc stated in the text, and would apf)ear to lie an obviou*^ 
illustration of it ; but in many cases it has been declared to 
be anomalous, inasmuch as it enables a predecessor in title 
to make evidence in favour of his successor, lliis suggests 
that article 28 ought to be limited by a proviso that a 
declaration against interest is not relevant if it was made 
by a predecessor in title of the person who seeks to prove 
it, unless it is a declaration by an ecclesiastical corpora^ 
tion sole, or a member of an ecclesiastical corporation 
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aggregate (see Short v. Lee\ as to the receipt of a tithe or 
modus. 

Some countenance for such a proviso may be found in 
the terms in which Bayley, J., states the rule in Gleadow v. 
Atkin ^ and in the circumstance that when it first obtained 
currency the parties to an action were not competent wit- 
nesses. But the rule as to the endorsement of notes, bonds, 
&c., is distinctly opposed to such a view. 


NOTE XXL 
(ru Article 30). 

Upon this subject, besides the authorities in the text, see 
I Ph. Ev. 169-197; T. E. ss. 543-569; Best, s. 497; 
R. N. P, 50-54 (the latest collection of cases). 

A great number of cases have been decided as to the 
jiarticular documents, ^:c., which fall within the rule given in 
the text, 'I'hey are collected in the works referred to above, 
but they appear to me merely to illustrate one or other of 
the branches of the rule, and not to extend or vary it. An 
award, is not within the last branch of illustration (^), 
because it “ is but the ojnnion of the arbitrator, not upon 
his own knowledge” {Evans v. RceSy 10 A. & K * 55 ); 
but the detailed ap])lication of such a rule as this is better 
learnt by experience, applied to a firm grasp of principle, 
than by an attempt to recollect innumeiable cases. 

The case of liWks v. S/arkr is remarkable for the light 
it throws on the history of lire Law of Evidence. It was 
decided in 1813, and contains intrr a/ia the following 



THE LAW OF EVIDESCE. 


*49 


Notes.] 

curious remarks by Lord Kllenborough. “ Ii is stated lo 
be the habit and practice of different circuits to ;u!mii this 
species of evidence upon such a question as the present. 
That certainly cannot make the law, but it shows at lea^t, 
from the established practice of a large branch of ilic pro- 
fession, and of the judges who have i)resideii at various 
times on those circuits, what has been the ] ire vailing opinion 
upon this subject amongst so large a ( lass of persons inte 
rested in the due atlministration of the law. It is slated to 
have been the practice botii of the Northern and Western 
Circuits. My learned predecessor, I.onl Kenyon, i erlainly 
held a different opinion, the practice of the (Kford (hreuit, 
of which he was a member, being iliffcrent.*' .S> in the 
Berkeley Peerage Case, Lord Fldon s.iid, •* when it was pro- 
})Osed to read this deposition as dec laralion, the .Attorney- 
General (Sir A’icary Gibbs) fl.uly objected to it. Hr sfoke 
quite rt^ht as a H'estrrn Circuit. rr^ of what he had often 
heard laid dowm in the West, and never heard iloubtcd ” 
(4 Cam. 419, A. 11. iSii). 'fhis shows how very modern 
much of the Law of Kvidence is. Le filanc, J.. in Weeks v. 
Sparkes, says, that a foundation must lie laid for cvKlcm.e af 
this sort ** by acts of enjoyment withm living memory.” 
This seems superfluous, as no jury would ever find that a 
public right of w*ay existed, which had not been used in 
living memory, on the strength of a rcjiort that some 
deceased |>erson had said that there once wa.s such a 
right 
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NOTE XXII. 

(to Article 31). 

See I Ph. Ev. 197-233; T. E. ss. 571 - 59*5 Best, 633; 
R. N. P. 49-50. 

The Berkeley Peerage Case (Answers of the Judges to 
the House of Lords), 4 Cam. 401, which established the 
third condition given in the text; and Davies v. Lewndes, 
6 M. & G. 471 (see more particularly pp. 5 * 5 “ 9 > which 
the question of family pedigrees is fully discussed) are 
specially important on this subject 

As to declarations as to the place of births, see 
Shields V. Boucher^ i De G. & S. 49-58. 


NOTE XXIII. 

(to Article 32). 

Sec also 1 Ph. Ev. 306-8 ; T. E, ss. 434-447 5 Buller, 
N. P. 238, and following. 


NOTE XXIV. 

(to Articles 39-47)- 

The law relating to the relevancy of judgments of Courts 
of Justice to the existence of the matters which they assert 
is made to appear extremely complicated by the manner in 
which it is usually dealt with. The method commonly 
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employed is to mix up the question of the effect of 
judgments of various kinds nrith that of their admissibility, 
subjects which appear to belong to different branches of 
the law. 

Thus the subject, as commonly treated, introduces into 
the Law of Evidence an attempt to distinguish between 
judgments in rtm, and judgments in personam or inter paries 
(terms adapted from, but not belonging to, Roman law, and 
never clearly defined in reference to our own or any other 
system) ; also the question of the effect of the pleas of autrefois 
acquit^ and autrefois convict^ which clearly belong not to evi- 
dence, but to criminal procedure ; the (jueslion of estoppels, 
I which belongs rather to the law of pleading than to that of 
evidence ; and the question of the effect given to the judg- 
ments of foreign C'ourts of Justice, which would seem more 
properly to l>clong to private international law. 'ITiese and 
other matters are treated of at great length in 2 Ph. Ev. 
1-78, and T. F.. ss. 1480-1534, and in the note to the 
Duchess of Kingston’s Case in 2 S. L. C. 777-880. Pest 
(ss. 588-595) treats the matter more concisely. 

The text is confined to as complete a statement as I 
could make of the principles which regulate the relevancy 
of judgments considered as declarations proving the facts 
which they assert, whatever may be the effect or the 
use to be made of those facts when proved. Thus the 
leading principle stated in article 40 is equally true of all 
judgments alike. Every judgment, whether it be in rem or 
inter partes, must and does prove what it actually effects, 
though the effects of different sorts of judgments differ as 
widely as the effects of different sorts of deeds. 
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There has been much controversy as to the extent to 
which effect ought to be given to the judgments of 
foreign Courts in this country, and as to the cases in 
which the Courts will refuse to act upon them ; but as a 
mere question of evidence, they do not differ from English 
judgments. The cases on foreign judgments are collected 
in the note to the Duchess of Kingston’s Case, 2 S. L. C. 
813-845. There is a convenient list of the cases in 
R. N. P. 201-3. The cases of Godard v. Gray\ L. R. 
6 Q. B. 139, and Castriquc v. Imric^ L. R. 4 E. & I. A. 
414, are the latest leading cases on the subject. 

NOTE XXV. 

(to Chapter V.). 

On evidence of opinions, see 1 Ph. Ev. 520-8; E. 
ss. 1273-1281; Best, .ss. 511-17; R. N. P. 193-4. The 
leading case on the subject is Doc v. Tatham^ 7 A. & E. 
313 ; and 4 Bing. N. C. 489, referred to above in Note IX. 
Baron Parke, in the extracts there given, treats an expression 
of opinion as hearsay, that is, as a statement affirming the 
truth of the subject-matter of the opinion. 

NOTE XXVI. 

(ro Chapter VI.). 

Sec I Ph. 502-8 ; T. E. ss. 325-336 ; Best, ss. 257-263 ; 
3 Russ. Cr. 299-304. The subject is considered at length in 
. V. jRptv/ony i L. & C. 520, One consequence of the \ncw 
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of the subject taken in that case is that a witness may with 
perfect truth swear that a man, who to his knowledge has 
been a receiver of stolen goods for years, has an excellent 
character for honesty, if he has had the good luck to conceal 
his crimes from his neighbours. It is the essence of success- 
ful hypocrisy to combine a good rei)utation with a bad 
disposition, and according to R, v. Rowton^ the reputation is 
the important matter. The case is seldom if ever acted 
on in practice. The question always put to a witness to 
character is, What is the prisoner’s character for honesty, 
morality, or humanity? as the case may be; nor is the 
witness ever warned that he is to confine his evidence to the 
prisoner’s reputation. It would be no easy matter to make 
the common run of witnesses understand the distinction. 


NOTE XXVII. 

(to Article 58). 

The list of matters Judicially noticed in this article is 
not intended to be quite complete. It is compiled from 
1 Ph. £v. 458-67, and T. E. ss. 4-20, where the subject is 
gone into more minutely. A convenient list is also given 
in R. N. P. ss. 88-92, which is much to the .same effect. 
It may be doubted whether an absolutely complete list 
could be formed, as it is practically impossible to enumerate 
everything which is so notorious in itself, or so distinctly 
recorded by public authority, that it would be superfluous 
to prove it Paragraph (1) is drawn with reference to the 
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fusion of Law, Equity, Admiralty, and Testamentary Juris- 
diction effected by the Judicature Act. 


NOTE XXVIII. 

(to Article 62). 

Owing to the ambiguity of the word evidence,’* whi(^ is 
sometimes used to signify the effect of a fact when proved, 
and sometimes to signify the testimony by which a fact 
is proved, the expression “ hearsay is no evidence ” has 
many meanings. Its common and most important mean- 
ing is the one given in article 14, which might be otherwise 4 
expressed by saying that the connection between events, 
and reports that they have happened, is generally so 
remote that it is expedient to regard the existence of the 
reports as irrelevant to the occurrence of the events, except 
in excepted cases. Article 62 expresses the same thing 
from a different point of view, and is subject to no ex- 
ceptions whatever. It asserts that whatever may be the 
relation of a fact to be proved to the fact in issue, it must, 
if proved by oral evidence, be proved by direct evidence. 
For instance, if it were to be proved under article 31 that 
A, who died hfty years ago, said tliat he had heard from 
his father B, who died 100 years ago, that A’s grandfather 
C had told B that D, C’s elder brother, died without issue, 
A’s statement must be proved by some one who, with his 
own ears, heard him make it If (as in the case of verbal 
slander) the speaking of the words was the very point in 
issue, they must be proved in precisely the same way. Cases 
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in which evidence is given of character and general opinion 
may perhaps seem to be exceptions to this rule, but they 
are not so. When a man swears that another has a good 
character, he means that he has heard many people, though 
he does not particularly recollect what people, speak well 
of him, though he does not recollect all that they said. 


NOTE XXIX. 

(to Article 68). 

For these rules in greater detail, see i Ph. Kv. 452-3, 
and 2 Ph, Ev. 272-289 ; T. E. ss. 419-426 ; R. N. P. 8 & 9. 

The principle of all the rules is fully explained in the 
cases cited in the footnotes, more particularly in Dwyer v. 
Collins, 7 Ex. 639. In that case it is held that the object 
of notice to produce is “ to enable the party to have the 
document in Court, and if he does not, to enable his oppo- 
nent to give parol evidence ... to exclude the argument 
that the opponent has not taken all reasonable means to 
procure the original, which he must do before he can be 
permitted to make use of secondary evidence ” (p. 647-8). 


NOTE XXX. 

(to Articles 69 & 70). 

This is probably the most ancient, and is, as far as it 
extends, the most inflexible of all the rules of evidence. The 
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following characteristic observations by Lord Ellenborough 
occur in R, v. Harringworth^ 4 M. & S. 353 : 

“ The rule, therefore, is universal that you must first call 
the subscribing witness \ and it is not to be varied in each 
particular case by trying whether, in its application, it may 
not be productive of some inconvenience, for then there 
would be no such thing as a general rule. A lawyer who is 
well stored 7 vith these rules would be no better than any other 
man that is 7 vithout ihem^ if by mere force of speculative 
reasoning it might be shown that the application of such 
and such a rule would be productive of such and such an 
inconvenience, and therefore ought not to prevail ; but if 
any general rule ought to prevail, this is certainly one thgt 
is as fixed, formal, and universal as any that can be stated 
in a Court of Justice.” 

In Why man v. Carth^ 8 Ex. 807, Pollock, C.B.,^said, 
“ The parties are supposed to have agreed inter se that the 
deed shall not be given in evidence without his [the attesting 
witness] being called to depose to the circumstances at- 
tending its execution.” 

In very ancient times, when the jury were witnesses as to 
matter of fact, the attesting witnesses to deeds (if a deed 
came in question) would seem to have been summoned 
with, and to have acted as a sort of assessors to, the jury. 
Sec as to this, Bracton, fo. 38a ; Fortescue de Laudibus^ 
ch. xxxiL with Selden’s note ; and cases collected from the 
Year-books in * Broke’s Abridgement,' tit Testmoignes, 

For the present rule, and the exceptions to it, see i Ph. 
Ev. 242-261 ; T. E ss. 1637-42 ; R, N. P. 147-50; Best, 
ss. 220, ^c. 
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The old rule which applied to all attested documents was 
restricted to those required to be attested by law, by 17 & i8 
Viet c, 125, s. 26, and 28 & 29 Viet c. 18, ss. i & 7. 


NOTE XXXI. 

(to Article 75). 

Mr. Phillips (ii. 196) says, that upon a plea of nul tiel 
record, the original record must be produced if it is in the 
same Court. 

Mr. Taylor (s. 1379) says, that upon prosecutions for per- 
jury assigned upon any judicial document the original must 
bg produced. The authorities given seem to me hardly to 
bear out either of these statements. They show that the 
production of the original in such cases is the usual course, 
but not, I think, that it is necessar}\ The case of Za/fy 
Dartmouth v. Roberts^ 16 Ea, 334, is too wide for the pro- 
position for which it is cited. The matter, however, is of 
little practical importance. 


NOTE XXXII. 

(to Articles 77 & 78). 

The learning as to exemplifications and office-copies will 
be found in the following authorities : Gilbert's ‘ Law of 
Evidence,’ 11-20; Buller, Nisi Prius, 228, and following; 
Starkie, 256-66 (fully and very conveniently) ; 2 Ph. Ev. 
196-200 ; T. E. ss. 1380-4; R. N. P. 1 12-15. The second 
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paragraph of article 77 is founded on Appleton v. Bray brook, 
6 M. & S. 39. 

As to exemplifications not under the Great Seal, it is 
remarkable that the Judicature Acts give no Seal to the 
Supreme Court, or the High Court, or any of its divisions. 


NOTE XXXIII. 

(to Article 90). • • 

The distinction between this and the following article is, 
that article 90 defines the cases in which documents are 
exclusive evidence of the transactions which they embody, 
while article 91 deals with the interpretation of document? 
by oral evidence. The two subjects are so closely con- 
nected together, that they are not usually treated as distinct ; 
but diey are so in fact A and B make a contract of marine 
insurance on goods, and reduce it to writing. They verbally 
agree that the goods are not to be shipped in a particular 
ship, though the contract makes no such reservationt They 
leave unnoticed a condition usually understood in the busi- 
ness of insurance, and they make use of a technical ex- 
pression, the meaning of which is not commonly known. 
The law does not permit oral evidence to be given of the 
exception as to the particular ship. It does permit oral evi- 
dence to be given to annex tlie condition ; and thus far it 
decides that for one purpose the document shall, and that 
for another it shall not, be regarded as exclusive evidence of 
the terms of the actual agreement between the parties. It 
also allows the technical term to be explained, and in doing 
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so it interprets the meaning of the document itself. The 
two operations are obviously different, and their proper per- 
formance depends upon different principles. The first 
depends upon the principle that the object of reducing 
transactions to a written form is to take security against 
bad faith or bad memory, for which reason a writing is pre- 
sumed as a general rule to embody the final and considered 
determination of the parties to it. The second depends on 
a consideration of the imperfections of language, and of the 
inadequate manner in which people adjust their words to 

the facts to which they apply. 

The rules themselves are not, I think, difficult either to 

state, to understand, or to remember ; but they are by no 
means easy to apply, inasmuch as from the nature of tliecase 
an enormous number of transactions fall close on one side or 
the other of most of them. Hence the exposition of these 
rules, and the abridgment of all the illustrations of them 
which have occurred in practice, occupy a very large space 
in the different text writers. They will be found in 2 Ph. 
Ev. 3^2-424 ; T. K ss. 1031-1110 ; Star. 648-731 ; Best 
(very shortly and imperfectly), ss. 226-229; R. N. P. (an 

immense list of case.s), 17-35* 

As to paragraph (4), which is founded on the case of Goss 
V. Lord Nugent, it is to be observed that the paragraph is 
purposely so drawn as not to touch the question of the effect 
of the Statute of Frauds. It was held in effect in Goss v. lA>rd 
Nugent that if by reason of the Statute of Frauds the substi- 
tuted contract could not be enforced, it would not have the 
effect of waiving part of the original contract ; but it seems 
the better opinion that a verbal rescission of a contract good 
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under the Statute of Frauds would be good. See NobU v. 
Ward, L. R. 2 Ex. 135, and ‘Pollock on Contracts/ 41 1, 
note (6). A contract by deed can be released only by deed^ 
and this case also would fall within the proviso to para- 
graph (4). 

The cases given in the illustrations will be found to mark 
sufficiently the various rules stated. As to paragraph (5) a 
very large collection of cases will be found in the notes to 
Wtgg/esworfb v. Dallison, i S. L. C. 598-628, but the con- 

•*c 

sideration of them appears to belong rather to mercantile 
law than to the Law of Evidence. For instance, the ques- 
tion what stipulations are consistent with, and what are 
contradictory to, the contract formed by subscribing a bill 
of exchange, or the contract between an insurer and an 

^ y 

underwriter, are not questions of the Law of Evidence. 


NOTE XXXIV. 

(to Article 91). 

Perhaps the subject-mvatter of this article does not fall 
strictly within the Law of Evidence, but it is generally con- 
sidered to do so ; and as it has always been treated as a 
branch of the subject, I have thought it best to deal with it 
The general authorities for the propositions in the text are 
the same as those specified in the last note ; but the great 
authority on the subject is the work of Vice-Chancellor 
Wigram on Extrinsic Evidence. Article 91, indeed, will be 
(bund, on examination, to differ from the six propositions of 
Vice-Chancellor Wigram only in its arrangement and form of 
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expression^ and in the fact that it is not restricted to 
wills. It will, 1 think, be found, on examination, that ever) 
case cited by the Vice-Chancellor might be used as an 
illustration of one or the other of the propositions contained 
in it 

It is difficult to justify the line drawn between the rule as 
to cases in which evidence of expressions of intention is ad- 
mitted and cases in which it is rejected (paragraph 7, illustra- 
tions (k)^ (/), and paragraph 8, illustration (m). When placed 
side by side, such cases as Doe v. Hiscocks (illustration k) and 
Doe V. Needs (illustration m) produce a singular effect 1 he 
vagueness of the distinction between them is indicated by the 
case of Charters, Charter^ L. R. 2 P. & 3 * 5 * 

^se the testator Forster Charter apf>ointed “my son 
Forster Charter” his executor. He had two sons, William 
Forster Charter and Charles Charter, and many circum- 
stances pointed to the conclusion that the person whom 
the testator wished to be his executor was Charles 
Charter. Lord Penzance not only admitted evidence of 
all the^circumstances of the case, but expressed an opinion 
(p. 319) that, if it were necessary, evidence of decla- 
rations of intention might be admitted under the rule 
laid down by Lord Abinger in Hiscocks v. Hiscocks^ because 
part of the language employed (“ my son Charter ) 
applied correctly to each son, and the remainder, “ Forster, 
neither. This mode of construing the rule would admit 
evidence of declarations of intention both in cases falling under 
paragraph 8, and in cases falling under paragraph 7, which is 
inconsistent not only with the reasoning in the judgment, 
but with the actual decision in Doe v. Hiscocks, It is also 

M 
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inconsistent with the principles of the judgment in the later 
case of Allgpod v. Blake^ L. R. 8 Ex. i6o, where the rule is 
stated by Blackburn, J., as follows ; — “ In construing a will, 
the Court is entitled to put itself in the position of the 
testator, and to consider all material facts and circumstances 
known to the testator with reference to which he is to be 
taken to have used the words in the will, and then to declare 
what is the intention evidenced by the words used with 
reference to those facts and circumstances which were\(or 
ought to have been) in the mind of the testator when he 
used those words.” After quoting Wigram on Extrinsic 
Evidence, and Loe v. Hiscocks^ he adds: “No doubt, in 
many cases the testator has, for the moment, forgotten or 
overlooked the material facts and circumstances which hg. 
well knew. And the consequence sometimes is that he uses 
words which express an intention which he would not have 
wished to express, and would have altered if he had l^een 
reminded of the facts and circumstances. But the Court is 
to construe the will as made by the testator, not to make a 
will for him; and therefore it is bound to execute his 
expressed intention, even if there is great reason to believe 
that he has by blunder expressed what he did not mean.” 

Conclusive as the authorities upon the subject are, it may 
not, perhaps, be presumptuous to express a doubt whether 
the conflict between a natural wish to fulfil the intention 
which the testator would have formed if he had recollected 
all the circumstances of the case ; the wish to avoid the evil 
of permitting written instruments to be varied by oral 
evidence ; and the wish to give effect to wills, has not pro- 
duced in practice an illogical compromise. The strictly 
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logical course, I think, would be either to admit declarations 
of intention both in cases falling under paragraph 7, and in 
cases falling under paragraph 8, or to exclude such evidence 
in both classes of cases, and to hold void for uncertainty 
every bequest or devise which was shown to be uncertain 
in its application to facts. Such a decision as that in 
Springer v. Gardiner^ the result of which was to give a 
legacy to a person whom the testator had no wish to 
benefit, and who was not either named or described in his 
will, appears to me to be a practical refutation of the prin- 
ciple or rule on which it is based. 

Of course every document, whatever, must to some 
extent be interpreted by surrounding circumstances. How- 
ever accurate and detailed a description of things and 
persons may be, oral evidence is always wanted to show 
that persons and things answ’cring the description exist ; 
and therefore in every case whatever, every fact must be 
allowed to be proved to which the document does, or 
probaWy may, refer; but if more evidence than this is 
admitted, if the Court may look at circumstances which 
aflfect the probability that the testator would form this in- 
tention or that, why should declarations of intention be ex- 
cluded ? If the question, is ** What did the testator say ? ” w hy 
should the Court look at the circuiQstances that he lived with 
Charles, and was on bad terms with William? How can any 
amount of evidence to show that the testator intended to 
write “Charles” show that what he did write means 
“Charles”? To say that “Forster” means “Charles,” is 
like saying that “two” means “three.” If the question 
is, “ What did the testator wish ? ” why should the Court refuse 

>1 a 
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to look at his declarations of intention? And what third 
question can be asked ? The only one which can be sug- 
gested is, “ What would the testator have meant if he had 
deliberately used unmeaning words ? ” The only answer to 
this would be, he would have had no meaning, and would 
have said nothing, and his bequest should be pro tanto void. 


NOTE XXXV. 

(to Article 92). 

See 2 Ph,Ev.364; Star. 726; T. E.(fromGreenleaf),s. 1051. 
Various cases are quoted by these writers in support of the 
first part of the proposition in the article ; but R. v. Cheadlf 
is the only one which appears to me to come quite up to it. 

They are all settlement cases. The latter part of the article 

• 

rests, so far as I know, on no authority ; but it must, I think, 
be law. It cannot be doubted, for instance, that if a con* 
tract in writing, as it stood, supplied a motive for an alleged 
crime, a party to it, accused of that crime, might show that 
a verbal agreement had been incorporated with it which 
would remove the motive, and which was intended to be 
carried out, though not legally binding. 


NOTE XXXVI. 
(to Part III.). 


In this and the following chapter many matters usually 
introduced into treatises on evidence are omitted, because 
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they appear to belong either to the subject of pleading, 
or to different branches of Substantive Law. For instance, 
the rules as to the burden of proof of negative averments 
in criminal cases (i Ph. Ev. 555, &c. ; 3 Russ, on Cr. 
276-9) belong rather to criminal procedure than to evi* ** 
dence. Again, in every branch of Substantive Law there 
are presumptions, more or less numerous and impor- 
tant, which can be understood only in connection with 
those branches of the law. Such are the presumptions as 
to the ownership of property, as to consideration for a bill 
of exchange, as to many of the incidents of the contract of 
insurance. Passing over all these, I have embodied in 
Chapter XIV. those presumptions only which bjar upon 
the proof of facts likely to be proved on a great variety of 
different occasions, and those estoppels only which arise out 
of matters of fact, as distinguished from those which arise 
upon deeds or judgments. 


• NOTE XXXVII. 

(to Article 94). 

The presumption of innocence belongs principally to the 
Criminal Law, though it has, as the illustrations show, a 
bearing on the proof of ordinary facts. The question, 

** What doubts are reasonable in criminal cases Y' belongs 
to the Criminal Law. 
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NOTE XXXVIII. 

(to Article ioi). 

The first part of this article is meant to give the effect of 
the presumption, omnia esse rite acta, i Ph. Ev. 480, &c. ; 
T, E. ss. 124, &c. ; Best, s. 353, &c. This, like all pre- 
sumptions, is a very vague and fluid rule at best, and is 
applied to a great variety of different subject-matters. 


NOTE XXXIX. 

(to Articles i 02-1 05). 

These articles embody the principal cases of estoppels in 
pais^ as distinguished from estoppels by deed and by record. 
As they may be applied in a great variety of ways and to 
infinitely various circumstances, the application of these 
rules has involved a good deal of detail. The rules them- 
selves appear clearly enough on a careful examina^on of 
the cases. 'Fhe latest and most extensive collection of 
cases is to be seen in 2 S. L. C. 851-880, where the cases 
referred to in the text and many others are abstracted. See, 
too, I Ph. Ev. 350-3 ; T. E. ss. 88-90, 776, 778; Best, 
s. 543- 

Article 102 contains the rule in Pickard Sears^ 6 A. & E 
474, as interpreted and limited by Parke, &, in Freeman v. 
Coeke^ 6 Bing. 174, 179. The second paragraph of the 
article is founded on the application of this rule to the case 
of a negligent act causing fraud. The rule, as expressed, 
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is collected from & comparison of the following esses : 
Bank of Ireland v. Evans, 5 H. L. 389 ; Swan v. British 
and Australasian Company, which was before three Courts, 
see 7 C. B. (N.S.) 448; 7 H. & N. 603; 2 H, & C. 
175, where the judgment of the majority of the Court of 
Exchequer was reversed ; and Halifax Guardians v. Wheel- 
Wright, L. R. 10 Ex. 183, in which all the cases are referred 
to. All of these refer to Young v. Grote (4 Bing. 253), and its 
sftithority has always been upheld, though not always on the 
same ground. 

It would be difficult to find a better illustration of the 
gradual way in which the judges construct rules of evidence, 
as circumstances require it, than is afforded by a study of 
* these cases. 


NOTE XL. 

(to Chapter XV.). 

The law as to the competency of witnesses was formerly 
the most, or nearly the most, important and extensive branch 
of the Law of Evidence. Indeed, rules as to the incom- 
petency of witnesses, as to the proof of documents, and as 
to the proof of some particular issues, are nearly the only 
rules of evidence treated of in the older authorities. Great 
part of Bentham’s ‘Rationale of Judicial Evidence* is 
directed to an exposure of the fundamentally erroneous 
nature of the theory upon which these rules were founded ; 
and his attack upon them has met with a success so nearly 
complete that it has itself become obsolete. The history of 
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the subject is to be found in Mr. Best’s work, book L part i. 
ch. ii. ss. 132-188. See, too, T. E. 1210-57, and R. N. P. 
177-81. As to the old law, see i Ph. Ev. 1-104. 


NOTE XLI. 

(to Article 107). 

The authorities for the first paragraph are given at gr^t 
length in Best, ss. 146-165. See, too, T. E. s. 1240. As to 
paragraph 2, see Best, s. 148 ; i Ph. Ev. 7 ; 2 Ph. Ev. 457 ; 
T. E. s. 1241. The concluding words of the last paragraph 
are framed with reference to the alteration in the law as to the 
competency of witnesses made by 32 & 33 Viet. c. 68. s. 4.^ 
The practice of insisting on a child’s belief in punishment 
in a future state for lying as a condition of the admissibility 
of its evidence leads to anecdotes and to scenes little cal- 
culated to increase respect either for religion or for the 
administration of justice. The statute referred to would 
seem to render this unnecessary. If a person who deliber- 
ately and advisedly rejects all belief in God and a future 
state is a competent witness, d fortiori, a child who has re- 
ceived no instructions on the subject must be competent 
also. 

NOTE XLII. 

(to Article 108). 

At Common Law the parties and their husbands and wives 
were incompetent in all cases. This incompetency was 
removed as to the parties in civil, but not in criminal cases, 
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by 14 & 15 Viet c. 99, s. 2 ; and as to their husbands and 
wives, by 16 & 17 Viet c 83, ss. i, 2. But sec. 2 expressly 
reserved the Common Law as to criminal cases and pro- 
ceedings instituted in consequence of adultery. 

The words relating to adultery were repealed by 32 & 33 
Viet c. 68, s. 3, which is the authority for the next article. 

Persons interested and pereons who had been convicted of 
certain crimes were also incompetent witnesses, but their 
intompetency was removed by 6 & 7 Viet c. 85. 

The text thus represents the effect of the Common Law as 
varied by four distinct statutory enactments. 

By s & 6 Will, IV. c. 50, s. 100, inhabitants, &c., were 
made competent to give evidence in prosecutions of parishes 
Tor non-repair of highways, and this was extended to some 
other cases by 3 & 4 Viet c. 26. These enactments, however, 
have been repealed by 37 & 38 Viet. c. 35, and c. 96 (the 
Statute Law Revision Acts, 1874), respectively. Prolxibly 
this was done under the impression that the enactments 
were rendered obsolete by 14 & 15 Viet c. 99» which 
made parties admissible witnesses. A question might be 
raised upon the effect of this, as sec. 3 exj)ressly excepts 
criminal proceedings, and a prosecution for a nuisance is 
such a proceeding. The result would seem to be, that in 
cases as to the repair of highways, bridges, &c., inhabitants 
and overseers are incompetent, unless, indeed, the Courts 
should hold that they are substantially civil proceedings, as 
to which see E, v. Russe//, 3 E. & B. 942* 
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NOTE XLIir. 

(to Article hi). 

The cases on which these articles are founded are only 
Nisi Prius decisions ; but as they are quoted by writers of 
eminence (i Ph. Ev. 139; T. E. s. 859), I have referred to 
them. ^ 

In the trial of Lord Thanet, for an attempt to rescue 
Arthur O’Connor, Serjeant Shepherd, one of the special 
commissioners, before whom the riot took place in court at 
Maidstone, gave evidence, R, v. Lord Thanet^ 27 S. T. 836. 

I have myself been called as a witness on a trial for perjurj 
to prove what was said before me when sitting as an ar- 
bitrator. The trial took place before Mr. Justice Hayes at 
York, in 1869. 

As to the case of an advocate giving evidence in the course 
of a trial in which he is professionally engaged, see several 
cases cited and discussed in Best, ss. 184-6. . 

In addition to those cases, reference may be made to the 
trial of Home Tooke for a libel in 1777, when he proposed 
to call the Attorney-General (Lord Thurlow), 20 S. T. 740. 
These cases do not appear to show more tlian that, as a 
rule, it is for obvious reasons improper that those who con- 
duct a case as advocates should be called as witnesses in 
it Cases, however, might occur in which it might be abso- 
lutely necessary to do so. For instance, a solicitor engaged 
as an advocate might, not at all improbably, be the attest- 
ing witness to a deed or will 
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NOTE XLIV. 

(to Article 115). 

This article sums up the rule as to professional communi- 
cations, every part of which is explained at great length, 
and to much the same effect in i Ph. Ev. 105-122 ; T. E 
ss. 832-9 ; Best, s. 581. It is so well established and so plain 
in itself that it requires only negative illustrations. It is 
stated at length by Lord Brougham in Green^gh v. Gaskcii^ 
I M. & K. 98. 


NOTE XLV. 

(to Article 117). 

The question whether clergymen, and particularly whether 
Roman Catholic priests, can be compelled to disclose 
confessions made to them professionally has never been 
solemnly decided in England, though it is stated by the text 
writer^that they can. See i Ph. Ev. 109 ; T. E. ss. 837-8 ; 
R. N. P. 190; Starkie, 40. The question is discussed at some 
length in Best, ss. 583-4 ; and a pamphlet was written to 
maintain the existence of the privilege by Mr. Baddeley in 
1865. Mr. Best shows clearly that none of the decided 
cases are directly in point, except Butler v. Moore (Mac- 
Nally, 253-4), and possibly R. v. Sparkes^ which was 
cited by Garrow in arguing Du Barre v. Livette before 
Lord Kenyon (i Pea. 108). The report of his argument 
is in these words : “ The prisoner being a Papist, had 
made a confession before a Protestant clergyman of the 
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crime for which he was indicted ; and that confession was 
permitted to be given in evidence on the trial” (before 
Buller, J.), “and he was convicted and executed.” The 
report is of no value, resting as it does on Peake’s note of 
Garrow’s statement of a case in which he was probably not 
personally concerned ; and it does not appear how the ob- 
jection was taken, or whether the matter was ever argued. 
Lord Kenyon, however, is said to have observed : “ I 
should have paused before I admitted the evidence there 
admitted.” 

Mr. Baddeley’s argument is in a few words, that the privi- 
lege must have been recognised when the Roman Catholic 
religion was established by law, and that it has never been 
taken away. 

I think that the modern Law of Evidence is not so 
old as the Reformation, but has grown up by the practice 
of the Courts, and by decisions in the course of the last two 
centuries. It came into existence at a time when excep- 
tions in favour of auricular confessions to Roman Catholic 
priests were not likely to be made. The general rule is that 
every person must testify to what he knows. An exception 
to the general rule has been established in regard to legal 
advisers, but there is nothing to show that it extends to 
clergymen, and it is usually so stated as not to include them. 
This is the ground on which the Irish Master of the Rolls 
(Sir Michael Smith) decided the case of Butler v. Moore in 
1802 (MacNally, £v. 253-4). It was a demurrer to a rule to 
administer interrogatories to a Roman Catholic priest as to 
matter which he said he knew, if at all, professionally only. 
The Judge said, “ It was the undoubted legal constitutional 
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right of every subject of the realm who has a cause depend- 
ing, to call upon a fellow-subject to testify what he may 
know of the matters in issue ; and every man is bound to 
make the discovery, unless specially exempted and protected 
by law. It was candidly admitted, that no special exemption 
could be shown in the present instance, and analogous cases 
and principles alone were relied upon.” The analogy, 
however, was not considered sufficiently strong. 

Several judges have, for obvious reasons, expressed the 
strongest disinclination to compel such a disclosure. Thus 
Best, C. J., said, “ I, for one, will never compel a clerg}'man 
to disclose communications made to him by a prisoner ; but 
if he chooses to disclose them I shall leceive them in cvi* 
rience” {obiter ,, in Broad v. Bitty 3 C. & P. 518). Alder- 
.son, B., thought (rather it would seem as a matter of good 
feeling than as a matter of positive law) that such evi- 
dence should not be given. R, v. Griffiriy 6 Cox, Cr. Ca. 
219. 

' NOTE XLVI. 

(to Articles 126, 127, 128). 

These articles relate to matters almost too familiar to 
require authority, as no one can watch the proceedings of 
any Court of Justice without seeing the rules laid down in 
them continually enforced. The subject is discussed al 
length in 2 Ph. Ev, pt 2, chap. x. p. 456, &c. ; T. L. s. 1258, 
&c. ; see, too. Best, s. 631, &c. In respect to leading ques- 
tions, it is said, ** It is entirely a question for the presiding 
judge whether or not the examination is being conducted 
fidriy,* L.R. N.P. 182. 
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NOTE XLVIL 
(to Article 129). 

This article states what is now the well-established 
practice of the Courts, and it never was more strikingly 
illustrated than in the case referred to in the illustration. 
But the practice which it represents is modem ; and it may 
perhaps be doubted whether upon solemn argumentoit 
would be held that a person who is called to prove a minor 
fact, not really disputed, in a case of little importance, 
thereby exposes himself to having every transaction of his 
past life, however private, inquired into by persons who 
may wish to serve the basest purposes of fraud or revenge 
by doing so. Suppose, for instance, a medical man were 
called to prove the fact that a slight wound had been 
inflicted, and been attended to by him, would it be lawful, 
under pretence of testing his credit, to compel him to 
answer upon oath a series of questions as to his private 
affairs, extending over many years, and tending to expose 
transactions of the most delicate and secret kind, in which 
the fortune and character of other persons might be in- 
volved ? If this is the law, it should be altered. The 
following section of the Indian Evidence Act (i of 1872) 
may perhaps be deserving of consideration. After autho- 
rising, in sec. 147, questions as to the credit of the witness, 
the Act proceeds as follows in sec 148 ; — 

“ If any such question relates to a matter not relevant to 
the suit or proceeding, except in so far as it affects the credit 
of the witness by injuring his character, the Court ^1 
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decide whether or not the witness shall be compelled to 
answer it, and may, if it thinks fit, warn the witness that he 
is not obliged to answer it In exercising this discretion, the 
Court shall have regard to the following considerations : — 

“ (i) Such questions are proper if they are of such a 
nature that the truth of the imputation conveyed by them 
would seriously affect the opinion of the Court as to the 
credibility of the witness on the matter to which he testifies. 

(2) Such questions are improper if the imputation 
which they convey relates to matters so remote in time, or 
of such a character that the truth of the imputation would 
not affect, or would affect in a slight degree, the opinion of 
the Court as to the credibility of the witness on the matter 
which he testifies. 

“ (3) Such questions are improper if there is a great dis- 
proportion between the im|>ortance of the imputation made 
against the witness’s character and the importance of his 
evidence.” 


NOTE XLVIII. 

(TO Article 131). 

The w^ords of the two sections of 17 & 18 VicL c. 125, 
meant to be represented by this article are as follows : — 

22. A party producing a witness shall not be allowed to 
impeach his credit by general evidence of bad character ; but 
he may, in case the witness shall, in the opinion of the 
judge, prove adverse, contradict him by other evidence, or, 
by leave of the judge, prove that he has made at other times 
a statement inconsistent widi his present testimony; but 
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before such last-mentioned proof can be given, the circum- 
stances of the supposed statement, sufficient to designate 
the particular occasion, must be mentioned to the witness, 
and he must be asked whether or not he has made such 
statement 

23. If a witness, upon cross-examination as to a former 
statement made by him relative to the subject-matter of the 
cause, and inconsistent with his present testimony, does not 
distinctly admit that he made such statement, proof may^be 
given that he did in fact make it ; but before such proof can 
be given, the circumstances of the supposed statement, 
sufficient to designate the particular occasion, must be 
mentioned to the witness, and he must be asked whether or 
not he has made such statement. 

The sections are obviously ill-arranged ; but apart from 
this, s. 22 is so worded as to suggest a doubt whether 
a party to an action has a right to contradict a witness 
called by himself whose testimony is adverse to his interests. 
The words “ he may, in case the witness shall, in the opinion 
of the judge, prove adverse, contradict him by other evi- 
dence,*’ suggest that he cannot do so unless the judge is of that 
opinion. This is not, and never was, the law. In Greenough 
V. Ecdes^ 5 C. B. (N.S.), p. 802, Williams, J., says : “ The 
law was dear that you might not discredit your own witness 
by general evidence of bad character ; but you might, never- 
theless, contradict him by other evidence relevant to the 
issue ; ” and he adds (p. 803) : It is impossible to suppose 
that the Legislature could have really intended to impose 
any fetter whatever on the right of a party to contradict his 
own witness by other evidence relevant to the issue— a right 
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^ aot only established by authority, but founded on the plainest 
) good sense,*’ 

Lord Chief Justice Cockbum said of the a and section : 
“ There has been a great blunder in the drawing of it, and 
on the part of those who adopted it." . . . Perhaps 

the better course is to consicler the second branch of the 
section as altogether su]>erduous and useless (p. 806)." On 
this authority I have omitted it. 

For many years before the Common I.aw Procedure Act 
of 1854 it was held, in accordance with Queen Caroline’s 
Case (2 Br, & Bing. 286-291). that a witness could not be 
cross^xamined as to statement.^ made in writing, unless the 
writing had been first proved, 'I’hc cflecl of this rule in 
criminal cases was that a witness could not be cross-examined 
as to what he had said Inifore the magistrates without pulling 
in his deposition, and this gave the jiroseculing counsel 
the reply. Upon this subject rules of j>raciicc were issued 
by the judges in 1837, when the Prisoner’s Counsel Act 
came into operation. The rules are published in 7 C. &: 
P. 676^ They would appear to have been .superseded by 
the a8 Viet, c, 18. 


NOTE XLIXL 

The Statute Law relating to the subject of evidence may be 
regarded either as voluminous or not, according to the view* 
taken of the extent of the subject. 

The number of statutes classified under the head 
** Evidence" in Chilly’s ‘Statutes’ is 35. The number 
referred to under that head in the Index to the ‘ Revised 

K 
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Statutes ' is 39. Many of these, however, relate only to the 
proof of particular documents, or matters of fact which may 
become material under special circumstances. 

Of these I have noticed a few which,' for various reasons, 

appeared important. Such are : 34 & 35 Viet c. 112, s. 19 

(see article ii); 9 Geo. IV. c. 14, s. i, amended by 

19 & 20 Viet c. 97, s. 13 (see article 17) ; 9 Geo. IV. c. 14, 

s. 3 ; 3 & 4 Will. IV. c. 42 (see article 28); ii & 12 Viet 

c, 42, s. 17 (article 33) ; 30 & 31 Viet c. 35, s. 6 (article 3^) ; 

7 James I. c. 12 (article 38); 7 & 8 Geo. IV. c. 28, s. ii, 

amended by 6 & 7 Will. IV. c. iii; 24 & 25 Viet c 96, 

s. 1 16 ; 24 & 25 Viet c. 90, s. 37 (see article 56) ; 8 & 9 Viet 

c. 10, s. 6 ; 35 &: 36 Viet c. 6, s. 4 (article 121) ; 7 & 8 

Will. III. c, 3, ss. 2-4 ; 39 & 40 Geo. III. c. 93 (article 

12a). * 

♦ 

Many, again, refer to pleading and practice rather than 
evidence, in the sense in which I employ the word. Such 
are the Acts which enable evidence to be taken on com- 
mission if a witness is abroad, or relate to the administra- 
tion of interrogatories. • 

Those which relate directly to the subject of evidence, 
as defined in the Introduction, are the ten following 
Acts : — 


I. 

46 Gfi\ 111 , c, 37 (i section; see article 120). This Act 
qualifies the rule thM a witness is not bound to answer 
questions which criminate himself by declaring that he is not 
excused from answering questions which fix him with a civil 
liability. 
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2 . 

66-7 Viet, c, 85. This Act abolishes incompelency from 
interest or crime (4 sections ; see article 106). 

3 - 

86-9 Viet, c, 1 13: “An Act to facilitate the admission 
in evidence of certain official and otlier documents” (8ih 
August, 1845 ; 7 sections). 

S. I, after preamble reciting that many documents arc, 
by various Acts, rendered admissible in proof of certain par- 
ticulars if authenticated in a certain way, enacts inter aha 
that proof that they were so authenticated shall not be re 
•quired if they purport to be so authenticated. (Article 79.) 

S. 2. Judicial notice to be taken of signatures of certain 
judges. (Article 58, latter part of clause 8.) 

S. 3. Certain Acts of Parliament, proclamations, &c., may 
be proved by copies purj)orting to be Queen’s printer’s copies. 
(Article 81.) 

S. Penalty for forgery, &:c. This is omitted as belong- 
ing to the Criminal Law. 

Ss. 5, 6, 7. Local extent and commencement of Act. 

4 - 

14 6* 15 Vid, €. 99: “An Act to amend the Law of 
Evidence,” 7th August, 1851 (20 sections) : — 

& I repeals part of 6 & 7 Viet c. 85, which restricted the 
operation of the Act 

S. 2 makes parties admissible witnesses, except in certain 
(Effect given in articles 106 & 108.) 


N 2 
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S. 3. Persons accused of crime, and their husbands and 
wives, not to be competent (Article 108.) 

S. 4. The first three sections not to apply to proceedings 
instituted in consequence of adultery. Repealed by 32 & 33 
Viet. c. 68. (Effect of repeal, and of s. 3 of the last-named 
Act given in article 109.) 

S. 5. None of the .sections above mentioned to affect the 
Wills Act of 1838, 7 Will. IV. and i Viet c. 26. (Omitted 
as part of the Law of Wills.) 

S. 6. 'Lhc C'omnion Law Courts authorised to grant in- 
spection of documents. (Omitted as part of the Law of Civil 
Procedure.) 

S, 7. Mode of proving proclamations, treaties, &c. 
(.‘Vrticle 84.) 

(f 

S. 8. Proof of qualification of apothecaries, (Omitted as 
part of the law relating to medical men.) 

Ss. 9, 10, II, Documents admissible either in England or 
in Ireland, or in the colonies, M’ithout proof of seal, &c., 
admissible in all. (Article 80.) 

S. 12. Proof of registers of British ships. (Omitted as 
part of the law relating to shipping.) 

S. 13. Proof of previous convictions. (Omitted as be- 
longing to Criminal Procedure.) 

S. 14. Certain documents provable by examined copies, 
or copies purporting to be duly certified. (Article 79, last 
|>aragraph.) 

S. 15. Certifying false documents a misdemeanour. 
(Omitted as l>elonging to Criminal Law.) 

S. 16, Who may administer oaths. (Article 125.) 

S. 17, Penalties for forging certain documents. (Omitted 
as lielonging to the Criminal Law.) 
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S. 1 8. Act not to extend to Scotland. (Omitted.) 

S. 19. Meaning of the word “Colony.” (Article 80. 
note I.) 

S. 20. Commencement of Act. 

5. 

17 ^ 18 I tcU €. 125. The Common I.aw Procedure Act 
of 1854 contained several sections which altered the Law 
<ff Evidence. 

S. 22. How far a party may discredit his own witness. 
.\rticles, 131, 133 ; and see Note XLVIII.) 

S. 23. Proof of contradictory statements by a witness 
under cross-examination. (Article 131.) 

• S. 24. Cross-examination as to previous statements in 
writing, (.\rticle 132.) 

S. 25. Proof of a previous conviction of a witness may he 
given, (.\rticle 130 (i).) 

S. 26. Attesting witnesses need not be called unless 
writiag requires attestation by law. (.Vrticle 72.) 

S. 27. Comparison of disputed handwTitings. (Articles 
49 and 52.) 

After several Acts, giving relief to Quakers, Moravians, 
and Separatists, who objected to take an oath, a general 
measure was passed for the same purpose in 1861. 

6 . 

24 6* 25 Viet. c. 66 (ist August, 1861, 3 sections) : — 

S. I. Persons refusing to be sworn from conscientious 
motives may make a declaration in a given form. (Article 
123.) 
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S. 2. Falsehood upon such a declaration punishable as 
perjury. (Do.) 

S. 3. Commencement of Act. 

7 - 

28 Viet, c, 1 8 (9th May, 1865, 10 sections) : — 

S. I. Sections 3 — 8 to apply to all courts and causes, 
criminal as well as civil. 


C /5 

Rc-enacts 17 & 

18 Vic. c. T25, s. 22. 

S. 4. 

11 


s. 23. 

S.S 


n 

,, s. 24. 

S. 6. 

»» 

n 

>» s, 25* 

S. 7. 



,, S. 2 6* 

S. 8. 



»» S, 2 J, 


The effect of these sections is given in the articles above 
referred to by not confining them to proceedings under the 
Common Law Procedure Act, 1854. 

The rest of the Act refers to other subjects. 

t 

8 . 

31 6* 32 Viet, r. 37 (25th June, 1868, 6 sections) : — 

S. I. Short title. 

S. 2. Certain documents may be proved in particular 
ways, (Art. 83, and for schedule referred to see note to the 
article.) 

S. 3. The Act to be in force in the colonies. (Article 

S, 4, Punishment of forgery. (Omitted as forming part of 
the Criminal Law.) 
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S. 5. Interpretation clauses embodied (where necessary) 
in Article 83. 

S. 6. Act to be cumulative on Common Law. (Implied 
in article 73.) 

9 - 

32 < 5 ^» 33 Viet c, 68 (9th August, 1S69, 6 sections) 

S. I. Repeals part of 14 & 15 Viet c. 99, s. 4, anil part 
0(^16 & 17 Viet c. 83, s. 2. (The effect of this repeal is 
given in article 109 ; and see Note XLII.) 

S, 2, Parties competent in actions for breach of promise 
of marriage, but must be corroborated. (See articles to6 
and 1 2 1.) 

^ S. 3. Husbands and wives competent in proceedings in 
consequence of adultery, but not to be comj>cllcd to answer 
certain questions. (Article 109.) 

S. 4. Atheists rendered competent witnesses. (Articles 
106 and 123.) 

S. 5. Short title. 

S. 6r Act does not extend to Scotland. 

10. 

33 34 Victn c, 49 (9th August, 1870, 3 sections) : — 

S. 1. Recites doubts as to meaning of “Court" and 
“Judge'* in s. 4 of 32 & 33 Viet c. 68, and defines the 
meaning of those words. (The effect of this provision b 
given in the definitions of “Court** and “Judge" in article 
1, and in s. 125.) 

S. 2. Short title. 

S. 3. Act does not extend to Scotland. 
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These are the only Acts which deal with the Law of 
Evidence as I have defined it It will be observed that they 
relate to three subjects only — the competency of witnesses, 
the j)roof of certain classes of documents, and certain details 
in the practice of examining witnesses. These details arc 
provided for twice over, namely, once in 17 & 18 Viet 
c. 125, ss. 22-27, both inclusive, which concern civil pro- 
ceedings only ; and again in 28 Viet. c. 18, ss. 3-8, which 
re-enact these provisions in relation to proceedings of every 
kind. 

Thus, when the Statute Law upon the subject of Evidence 
is sifted and put in its proper place as part of the general 
system, it appears to occupy a very subordinate position in 
u. llie ten statutes above mentioned are the only ones'' 
which really form part of the Law of Evidence, and their 
cfl’ect is fully given in twenty ^ articles of the Digest, some 
of which contain other matter besides. 


* *.49. 5^* 58, 72, 79, So, 81, 83, 84, 106, 108, 109, 120, 121, 
123, 125, 131, 132, 133, 
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Abortion, 33. 

Accomplices, evidence of, 118. 

“Action,” an, definition of, 2. 

Acts of conspirators, 6 ; tliustratums of, 7. 

, showing intention, gowl faith, &c., 15 ; illustrAtion oJ\ 17. 

Acts of notifications, relevancy of statement in ct'itain, 45, 

of Parliament, 79. 

of Stale, judgments, &c. foreign and colonial, 82. 

Admissions defined, 22 ; who may make, and wlicii, 23 ; / 

by agents and j>ersons jointly interested with parties, 24 ; 
illustrations of, 25. 

by strangers to an action, 26. 

by person referred to by party, 27 ; tlUitratwn of, 

-u made without prejudice, tl\ 

of evidence, improjier, 130. 

Adultery, competency of witnesses m proceedings relating to, ill. 

, letters as evidence in cases of, 84. 

Advocates’ privileges as to certain questions, 112. 

AflOurs of State, evidence as to, 1 12. 

Agent, estoppel of, 108. 

Art, opinions of experts on points of, 55. 

Attestation of documents thirty years old, 85. 

Attesting witness, cases in which be ncc<l not be callei!, 73, 
, proof of, when he denies the execution, 74. 


Bailee, estoppel of, loS. 

Bankruptcy, 10, 31, 84, 106. 

Barristers, privileges as to certain questions, 112. 
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Bastardy f evidence in cases of, Ii8. 

Bigamy, 50, 99. 

Bills of Exchange, 98. 

^ fictitious, 18. 

^ forged, 52. 

^ estoppel of acceptor of, 107. 

Bills of Lading, 108. 

Birth, evidence of, 36. 

Burden of Proof, 97. 

Business, declarations made in the course of, 33. 

, existence of course of, when relevant, 20 ; illustrations 

of^ ib, • 


Cases in which secondary evidence relating to documents may be 
given, 69. 

Cases in which attesting witness need not be called, 73. 

Certified copies, payment for, 78. 

of evidence, 68. 

Character, evidence of, in criminal cases, 60. 

, when relevant and when not, 60. 

, as affecting damages, 6l. 

Charts, relevancy of statements in, 46, 

Cheques, 107, 

Clergymen may be compelled to disclose communications, 116. 
Collisions between ships, 52 - 
Collusion may be proved, 54. 

Colonial Proclamations, 82. 

Commission of off<?nces, information as to, 113. 

Common, right of, 38. 

Communications during marriage, iia. 

, professional, II4; illustrations o/^ 115. 

with legal advisers, 1 1 5. 

to mcihcal men and clergymen must be disclosed, 

1 16. 

Comparison of handwritings, 59. 

Competency of witnesses, 11a 
of jurors, 1 13. 

** Conclusive proof,” definition of, 2 ; illustrations of^ 3. 

Conduct, estoppel by, 10$. 

Confession, when deemed voluntary, 29. 
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Confessions defined, 28. 

- — caused by inducement, threat or promise, when irrelevant 

in criminal proceeding, ib. ; illustratums of^ 29. 

made upon oath, 30 ; illustrations of^ 31. 

made under a promise of secrecy, ib. 

in trial for felony, 65. 

Confidential communications with legal advisers, 115. 

Conspirators, acts of, 6 ; illustrations of^ ib^ 

showing intention, good faith, &c. 15. 

Construction of documents, 91. 

Contract, evidence of terms of, reduced to a documentary form, 88, 
Cdpies, certified, examined, and office, 68. 

Corroboration, when required, 118. 

Council, Orders in, 80. 

“ Court,” definition of, 1. 

Criminal cases, evidence of character in, 60. 

, competency of witnesses in, ill. 

Crimination of witnesses, 117. 

^ross-examination of witnesses, 121, 

— , to what matters it must be directed, 122. 

, questions lawful in, 123. 

as to previous statements in writing, 125. 

Customs, 8 \ illustrations ib. 


Damagp, character as affecting, 61. 

Death, dying declaration as to cause of, 32. 

, presumption of, from seven years’ absence, 103. 

Debtors, process against, 27. 

Deceased persons, statements by, when relevant, 31. 

, what matters may be proved in reference to relevant 

declarations by, 127. 

“ Declarant,” 32. 

Declaration, 32. 

1 dying, loi. 

Declarations made in the course of business or professional duty, 33 ; 
illustrations of^ 34. 

against interest, 35 ; illustrations 36. 

testators as to contents of will, 38. 

■' ' » as to public and general rights, 38 ; illustrations 39* 

— ■■ as to pedigree, 40 ; illustrations of^ 41. 
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Deeds, presumption as to sealing and delivering, 85. 

of, to complete title, 105. 

Depositions before magistrates, 42. 

under 30 & 31 Viet. c. 35, s. 6, 44. 

Disgavelling, 50. 

Divorce, evidence in, 49. 

“ Document,” definition of, 2 ; illustrations of at, 3, 

, proof of execution of, required by law to be attested, 

72. 

, proof of, not required by law to be attested, 74. 

, production of, 75. ^ 

^ cxamincrl copies of, 75. 

— called for and produced on notice, given as evidence, 

128. 

refused on notice u^ed as evidence, 1 29. 

Documentary evidence, — primary and secondary, and attested docu- 
ments, 67. 

^ modification and interpretation of, by oral evi- 
dence, 88. 

form, evidence of terms of contract, &c., reduced to, 88. 

Documents, proof of contents of, 67. 

^ ^ t,y priniary evidence, 68. 

, cases in which secondary evidence relating to may be 

given, 69. 

, proof of public, 75. 

admissible throughout the Queen’s dominions, 78. 

, Queen’s printers’ copies of, 79. 

— , colonial and foreign, as evidence, 82. 

, presiunption as to date of, 84. 

— ' stamp of, 85. 

— , , thirty years old, 85. 

- alterations, 86. 

-, alterations of, 86, 87. 

*1 prtJpcr custody of, 85. 

-, construction of, 91. 

what evidence may be given for the interpretation of, 91. 

-, foreign words in, 92. 
technical terms in, 92. 

a person in possession could refuse to produce, 117, 

Dying declaration as to cause of death, 32 ; tilastrations of ib. 

declarations, 101. 
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Effect of evidence, 97. 

p- judgment not pleaded as an estoppel, 51 ; illustrations cf, ib 

Embezzlement, 115. 

Entries in tradesman’s hooks, 46. 

Estoppel, effect of judgment not pleaded as an, 51. 

by conduct, 105. 

of tenant and licensee, 107. 

of acceptor of bill of exchange, 107. 

of bailee, loS. 

of agent, 108. 

of licensee, 108. 

Estoppels and presumptions, 102. 

Efvidence, definition of, 2. 

of birth, 36. 

given in former proceeding when relevant, 41. 

as to insanity, 55, 56. 

of character in criminal cases, 60. 

, oral, 66 ; must l>e direct, //'. 

— ^ , documentary, primary' and secondary, and attested «!<»<. u 

' ments, 67, 

, examined copies of, 68. 

, office copies of, 68. 

, the Gazette 81. 

of terms of contracts, grants, and other dispositions of pro- 
perty reduced to a documentary form, 88. 

-, oral, in the modification and interpretation of documentary 

evi(^ence, 88. 

, what, may be given for the interpretation of document'*, 91 

— , production and effect of, 97. 

burden of proving fact to be proved to make it at 

100 ; illustrations of y lOl. 

as to affairs of State, 1 12. 

■■ as to what takes place in Houses of Parliament, 113* 

of accomplices, 1 1 8. 

in cases of bastardy, 1 18. 

■ ' ■ of witnesses to be upon oath except in certain cases, 1 20. 

, exclusion of, to contradict answers to questions testing 

veracity, 124. 

giving as, document called for and pro<Iucc<l on notice, I 2 ». 

— — — , using as, a document, production of which was refused on 

notice, 129. 
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Evidence, improper admission and rejection of, 130. 
£xamination-in-chief of witnesses, 12 1. , 

, cross-, of witnesses, 12 1. 

" ■■ re-, of witnesses, 121. 

— , to what matters cross- and re-, must be directed, 122. 

Examined copies of evidence, 68. 

Exchange, bills of. See Bills of Exchange. 

I'.xccul.on of document, proof of, required by law to be attested, 72. 
Exempliheations, 68, 76. 

'■■■ , certified copies of, 77. 

made by an officer of the Court, 77, 

Experts, opinions of, on points of science and art, 55. 

, facts bearing upon opinions of, 57. 

“Fact,” definition of, I ; illustrations of a, 2, 3. 

— , burden of proof as to particular, 99. 

^ proving, to be proved to make evidence admissible, 

100 . 

Facts in issue and relevant to the issue, 4 ; may be proved, ib, ; i/lus- 
tratwns of 5. 

— necessary to explain or introduce relevant facts, 1 1 ; illustra' 
tions of 1 2. 

similar but unconnected, ; illustrations of ib. 

showing system, 19 ; illustrations of ib, 

bearing uiK)n opinions of experts, 57 ; illustrations of ib, 

which need not be proved— judicial notice, 62. 

of which the Court takes judicial notice, 62 ; proof of such, 64. 

admitted need not be proved, 65. 

, proof of, by oral evidence, 66. 

Faith, good, acts sliowing, 15. 

Felony, 53. 

— — , confession in, 65. 

Fishery, right of, 8. 

Foreign and Colonial Acts of State, judgments, &c., 82. 

Foreign wonU in documents, 92. 

Forg^ Bills of Exchange, 52. 

Forgery, la. 

Fraud, collusion, or want of jurisdiction, may be proved, 54. 

Game Laws, the old, loa 
Gaxette, the, as evidence, 81. 
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General records of the realm, 76. 

Goveitiment prosecutions, 113. 

Grant, presumption of lost, 104 ; illustrations of^ ih. 
Grants, evidence of, reduced to a documentary form, S8. 
Grounds of opinion, when relevant, 59. 


Handwriting, evidence of experts as to, 57, 58, 59. 

, relevancy of opinion os to, 58 ; illustrations ib. 

Handwritings, comparison of, 59. 

Hearsay irrelevant except in certain cases, 22 ; tllustratioM //». 
He who affirms must prove, 97. 

I?igh treason, 119. 

Houses of rarlianicnt, evidence as to what takes place in, 113. 


Illegitimate children, 94, 102. 

Impeaching credit of witness, 126. 

Imprisonment, wrongful, 106. 

* Improper admission arid rejection of evidence, 1 30. 

Inconipetency of witnesses, 1 10. 

Inducement as a cause for confession, when irrelevant in criminal pio- 
ccedings, 28. 

Information as to commission of offences, 1 1 3* 

Innocence, presumption of, 97. 

Insanity, 11. 

evidence as to, 55, 56. 

Insolvency, 18. 

Insurance, 19, 90, 98, 99, 100. 

Intention, acts showing, 15- 
Interciit, declarations against, 35. 

Interpretation of documentary evidence liy oral evidence, 88. 

of documents, what cvidcjicc may be given for the, 91 ; 

illustrations o/t 93. 

Involuntary confessions, 28. 

Irish statutes, proof of, 79. 


“Judge,** deffnition of, i. 

Judges and advocates privileged as to certain ^uettions, 1 12. 
** Judgment,** definition of, 47 * 
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** dTrti of. mA pleaded an r»to|i|>cl. $l ; iiimttrtUiims 

Jodji*mentft, ccmtlu^ve prcMif of their IcjjaJ rffect, 47 ; tllustraUpns e/,tK 

tontluvjvr a» l«rtKreen ^tic% an i pri%'ica of facts forming 

ground <»f judgment, 4S1 ; 0J, 49. 

— statenienu tn irreicranC at between strangers, eicept in Ad* 
nuralty cases, 50. 

grfiei«}ly irrelcsant at between ttrangers, 53 ; iJlHstrah^nf 

^ ... r«m< )uttte in favour of judge, 5 “5 ; d% 

foreign, 54. 

* — - , A<ts uf sjAtr, Ai.. fufrign an<i colonial, Sa. 

furiMbeiion, «aiu ot, \*t prose- h S 4 . 
furois. UJinjK-lriK) of, n ; 

l^td-ng. bilb <tf, l<*K, 

l^gal advtkers. ionlidrntial sommunuataMit with, li^ 

l.egi(itnav 7, pfr'-utiiplion o}, loj 

I.iM. I a. IK 

l^irtiter, rsltrpjw} loS. 

luthograjdis as ctidenn, <*7 

.• * 

Macbttkrrt'. io<» 

Magiftirates. <le|Hjtitj<n»v Itef >re, 4} 

Maps rrlrv.itHV »rt statrmrntv m, 4«>. 

Marriage, salidits of, 3S, 

^ ^ s>pin»on ftv tv> cvistentr of, when tcictant, 51 

, ,« — , t ommunKaLsno during, 1 13 

Meslual nu n mat Ik* i*‘m|*elirvl to dtsclirse coininunications, 116. 
Metinwt, rc'tndiing, I 3 S 
Mdbdatnt. 104 

Modibvatum and intcrprelatKin u*' dociunemir)' ertdence by oral eri* 
denec, KS. 

Motive, |»fr|*afaiion, tidi*ci|ucnr conduct, ei{danator> statements 9 ; 

*\\ la 

Murder, la 

NotKt to proiiuee, rules at to, 71. 

Noti^cmtions Acu of. reletann of tUteoient in ccitain. 45. 

atMNtllM** mT ll<% 



/A/>/:x 




Ofttli, rritimcr tu he upon, etcrpt tn certain txtc*^ tPX 
OtttHlt (*ikrm of, IJI 

— — , \% to hAvr fx>wTt to & 4 mmtMer« tsi 

Ohiok^tir in ♦Uwumrtiti, 91. 

i Krcurrmcri omtlu u*, U>t un<KitttM*itc4 «tth the (»\U in »*«««. irr«!r 
ir3u»t, nterpt m rrrUm <.**«*%, 1 5 
t HfriKirs in(ormAti<^(n x\ t(» t«.ttntni\ooti o'^, 

— t4;air.%t womm, IJJ. 

Oftcr C*»|:'4r% </ fiH. 

C>pini*>ti jjmfrallv irrt'lc^ani, ^ \ j*/, iS, 

to Kan^ivnliiij*, wbrn irl<‘% 4 «t. . t*»uttr 4 fumt i/* 

— jn exi^lciKr of tn*rTt-»*;r. lahn'o fric*ant, 5»>, 

— £ri*ttO)Uij(. »h*'n rrir^ant, 5*? , .»*, ti^. 

t ^nnwNis vihen rclrvau! *n>l »h«; not» 

*-* of rijxrftt tni of A^ternr am! aft, , u'imtraihfHt 

“"f, 5^». 

Or*l cTi'Jrnt^*, W( ; muvt t*r flifrtt, 1 

--- , of fa. t« lo. fjT. 

p — m the f»<j(iifRAtjun ami interpretation of i1(jN.u«»entar')i 

evolrn^c, ^^ 

< in < uimtj]. So 


Parltamer.t, A - 1* of. 70 

— , llou^H u*, r*. I Irtitr x% to »Kaf t*kr% pUer in* 1 13. 

Ta/tnei^hipK 

PediiTree, «irv Ural torn i\ to. 40 

<*><%, raaminoi ^opir^ m, 76 

PWi>i;niphy at r^iJcrur, t*;. 

Haoii, rtrleiraftCT of »t4tcmcnt» in, 46 

Pouoiun£, II, 13, 19. 

, cvitirme a** to, 5f». 57. 

•‘ Prc%iimptM>ii, A, ' »{f hi*.f»on of, 2. 

lit <i 4 xamcnt%, K4. 

„ ^ tj4 <!tx&menti. 84, 

,.. .,i.,. „ .,. „ .^ aiamp of a document, 85. 

— , araim{* ami deUr«y uf dce*ls 85 . 

, documeou iKirtf jrcan old, 85, 

, tXuenXjumx ta documetiU, 86. 

of tftnocencr, 97 ; tii’mttratB»mt 98. 

■ '■' and ntofrpcU, loa. 
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Presumption of legitimacy, I02. 

of death from seven years’ absence, 103. 

— of lost grant, 104. 

of regularity, 105. 

of deeds to complete title, 1 05. 

Primary evidence, 67 ; proof of documents by, 68. 

Printing, as evidence, 67. 

Privileged communications, 115- 

Privileges of judges and advocates as to certain questions, 112. 

Privy Council Orders, 81. 

I’roccedings relating to adultery, ill. 

Proclamation a relevant fact in recital, 45 * 

Proclamations, Foreign and Colonial, 82. 

^ Orders in Council, &c., 83. 

Production of document itself, 75 * 

mid effect of evidence, 97. 

of title-deeds of witness not a party, 1 16. 

of documents which another person, having possession, 

could refuse to prinlucc, II 7. 

Professional communications, 114. 

, , duty, declarations made in the course of, 33 * 

Proof, 62. 

of facts of which the Court takes judicial notice, 64. 

of facts by oral evidence, 66. 

of contents of documents, 67. 

of documents by primary evidence, 68. ^ 

of execution of document required by law to be alleslcd, 7** 

of document not required by law to be attested, 74 - 

when attesting witness denies the execution, 74 * 

of public <locumcnls, 75. 

of Irish Statutes, 79. 

— — must Inf given by those who affiitn, 97- 
, burden of, 97. 

on whom the general burden lies, 98, itlustratWMi i»f% tb. 

, bunlen of, as to |>articular facts, 99. 

Pfoj!«rty, evidence of terms of contracts, grants, Ac., reduced to a 
documentary form, 88. 

Prosecutions, government, 113. 

Provincial expressions in documents, 92. 

Public ways, 8. 

recx/rd, relevancy of entry in, made in perfonnance of duly, 41* 



Piblk docttments, pnx>f oT, 75. 

' ' oftcctf and docoinentary evidence, 90. 


Qoeefi*i domintom, docamentf adnuMihle thr\>Uj;hv>ut« 7S. 

Qttetttotis, AdviKatrf privilepn to certain, I i;t. 

leading, to witnrio*rt, 12^ 

lawful in crt>M“CxaniinA!ii»n, 123. 

exclusion of evidence to contradict an»aer'» to, teittug 

veracity, 124 


Rnpe, II. 127. 

Realm, n^cral records of the, 76. 

Receiving stolen |)ro7>ertT, 16, jJi. 

Recital of I’rrKUmattonv a rrlevant fact. 4$. 

Record Office, documeniv from, 7<» 

Records of the realm, 76. 
on, J2t. 

— — to a hat matters it mu^i lie d rectrd, 
memory, tlS. 

. rti»ht iif ; 

tv, presumption i»f, 105. 

Rejection of evidence, improper, 130 
Relevancy. I. 

f facts, 5. 

— - ftirmiDg j'arf of the ume traniactom as facts m 

i, 5 i *»/, 5, 

— , general ilefmition of, 13 ; 1 

— of eaiitence of course of buiinisa, 20. 
of staJemefits 1>> d^ crasc'I {<fvonv, 31. 

of evidence giv* n m former pr^Kerlmgs, 41. 

' of entry in public rtc'ird rnaiie in perfornuncr of duly, 

— of itateasent in certain acts or notifications. 45, 

— of statements in ma;:is, charts, ami plans, 46. 

— of otunioo as to hami writing, jK. 

— of grounds of ofwmon, 59. 

opinion as to existmce of marriage, 59 
trreievaocy of character, 6a 
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Right of way, 39. 

Rights, public and general, declaration as to, 38. 
Riou, 12. 

Royal Proclamations, 79. 

Rules as to notice to pro<lucc, 71. 


Sanity, ti. 

, evidence as to, 55, 56. 

Science, opinions of ex|>erts on points of, 55. 

Seals official, 63. 

Secondary' evidence, 68. 

relating to documents, cases in which it may lic 

given, 69. 

Secrecy, confession ma<le under promise of, 31. 

Seduction, 18. 

ShiiKJWiuT ami underw riters, 48. 

Ships, collisions liclwecn, 52. 

, loss of, 99. 

State, judgments in foreign ami colonial acts of, 82. 

, evidence as to affairs of, H2. 

Staicinent, relevancy of in certain acts, 45, 

in jmlgments irrelevant as between strangers, except in 

Admiralty cases, 50 ; illnstraiwns o/^ th, 

— inconsistent with present testimony may lie proveil, 125. 

... In writing, cross-examination as to previous, 125. ^ 

by deceased persons, what matters may be proved in refer- 
ence to, 127. 

Statements by deceased persons when relevant, 31. 

Statutes, Irish, proof of, 79. 

Stolen pn>}H*rty, receiving, 16, 18. 

Strangers, statements in judgments irrelevant as between, 5a 
, judgments generally irrelevant as between, 52 ; ii 


Technical terms in documents, 92. 

Tenant and licensee, estop|>el of, 107. 

Terms dehniiion of, l. 

of contract, evidence of, reduced to a doenmentary form, 88, 
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Thmit, as a cause for confesMon, when irrrlcvant in cnminal 
Tilic« 7 ; !>/*, 8. 

T»lle*<lcetl#, their pnxluction by witness not a J'arty, 1 1 6. 
Tra<lesmm\ books* entries in* 46. 

Treason, 119. 

Trespass twi Uml, 53. 


V^ntlerwntcrs and shijwwncrs, 48. 
L'nwntten laws, 62. 


Veracity of witnesses exclusion of cs'ulcncr to contrailict ant»m l« 
questions totini*. 124. 

Voluntary confessions, 2S* 05. 

Water, to use of, 104, 105. 

•Way, right of, 39. 

Wells lo^. 

WJl, contents of, 3K, 

, (ieclaiatjons Irv testators as to contrnti of, 3H. 

WilU, esidence as to, 94. 

S attC’-ling, cases m winch lie nerd not Ije lallel, 73. 

\>fd<K umrnt, when hr drniei the exetulion, 74 
a jarty. j>j<wlucti*»n of title dce<ls bv, IIO. 

Witnesses connwtenty of, 1 10. 

^ ^ 111 criminal cases 1 1 1. 

^ m prcK-eetlingi relating to adultery, iti. 

arc incomfK-trnt, no, 122. 

— who may testify, 1 10. 

not tr i.fv, iia 

— not to be comjjelicxl to criminate themsclve*, 117* 

, nuratter of, 1 19. 

— , examination of, 12a 

, es nience of, to be ufKm oath, except in certain cases, i ja 

forms of oath, 121, 

, who IS to base p<jwer to administer oaths, 1 21. 

, examination in chief, 121. 

1, 121. 
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fc-ctammaupfu <21, 

to whjtt rmittm croift-cxamioAhon wkI re*eiAfQtiuitioii Aioft 

l>c chreclol. 1 21 , 

— — tnc<nn)>ctcnl, 122. 

- — * <)ar«tJioMx, I2j, 

qur»tton% lAwfu) in cf<r%^*<*XAminxiiun, 123. 

, emcluMOt) of cviflmcc to omtrarlict anxircm to questioot 

tntiwj; verACil>\ 124. 

- ' — , Kt«t<rtiirnt« inr<»rui*tmt with prewrnt tc%timony may be 
}m>vnt. 125. 

- Lfim exanutuitiwii to |•rcvi^^usl. i.tatctncntft in tmting^ 125. 

— Uii|>ra(htiig trrh! of, 1 2 b * 

, refftr»tiing memtin, I2b- 

' — , nght of a<lvrr%c p*fly as to writing u»ed to refresh memory, 
tjK, 

. — . — ^ of evi 4 rnce, (iocumrnt called for and pro<lttced cm 

Hotter, 12K. 

W *>mm, offrncm agatnsL, 127. 

Writing used to rcficidi iiicmor), right t>f adverse party x% to, 12$ 
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